LICENSE AGREEMENT

THIS LICENSE AGREEMENT (this “Agreement”), dated as of __________________, 2023 (the “Effective Date”), is made between FEDERAL EXPRESS CORPORATION, having an address at 3680 Hacks Cross Road, Building H 3rd Floor, Memphis, TN 38125, Attn: Manager, Real Estate (“Licensor”), and BOARD OF MANAGERS OF THE 534 WEST 42ND STREET CONDOMINIUM, having an address at 534 West 42nd Street, New York, NY (“Licensee”). 

W I T N E S S E T H:

WHEREAS, Licensor is the owner of the property located at 560 W 42nd St, New York, NY 10036 (the “Licensor Property”); 

WHEREAS, Licensee is the Board of Managers of the Condominium property located at 534 West 42nd Street, New York, NY 10036 (the “Licensee Property”);

WHEREAS, Licensee is required to do certain façade work as more fully described in the attached plans (the “Project” and ‘Project Plans”)

WHEREAS, in connection with the performance of the Project, Licensee requires controlled access to the Licensor Property in order to take such commercially reasonable actions necessary to safeguard and protect the Licensor Property during the Project; 

WHEREAS, Licensor is willing to grant such license subject to the terms, provisions and conditions in this Agreement

NOW, THEREFORE, in consideration of the foregoing recitals, which are incorporated herein by reference, the mutual promises and covenants set forth herein, and for other good and valuable consideration, the receipt and sufficiency thereof the Licensor and Licensee agree as follows:

Grant of License.  Subject to the terms, provisions and conditions in this Agreement, Licensor hereby grants to Licensee, Licensee’s construction manager and general contractor and its subcontractors and Licensee’s consultants (collectively, the “Licensee Parties”) a license (the “License”) to enter onto the Licensor Property as may be reasonably necessary for purposes of performing the Work (as hereinafter defined) for a controlled access zone on that certain portion of the Licensor Property depicted on Exhibit A hereto (the “Licensed Area”). Prior to the commencement of the Term as set forth in Paragraph 2 herein, and upon reasonable notice to Licensor, the Licensee Parties shall have the right to enter upon the Licensor Property for the purpose of performing a pre-construction condition inspection at Licensee’s sole expense.  Licensee shall perform such pre-construction inspection and allow Licensor to accompany Licensee on such inspection and shall provide Licensor with a copy of its pre-construction condition report and all accompanying photographs in connection with such report.  Licensee has inspected the subject Property and represents that the Work (as hereinafter defined) can be done safely and installed safely without damaging the Licensor’s Property (and if any damage is done it will be subject to the provisions in this Agreement.)  

Term.  The “Commencement Date” of the License granted herein shall be _____________ to _____________, (the “Commencement Date Notice”) and end on the earlier of (the “Expiration Date”): (i) Licensee’s completion of the Work on the Project requiring access to Licensor Property pursuant to notice from Licensee; or (ii) the date of earlier termination of this Agreement by Licensor pursuant to this Agreement; or (iii) _____________, and which may be extended by the Licensee for up to an additional one (1) month upon written notice to Licensor at least ten (10) days’ before the end of the initial term, and upon showing of good cause, which must include a showing that the Licensee has worked diligently to complete the work within the initial period and payment of the License Fees due under this Agreement. Hereinafter, such period commencing on the Commencement Date and ending on the Expiration Date shall be referred to as the “Term”.

The Work.  The “Work” shall consist of controlled access to a portion of Licensor’s property (part of the parking lot) pursuant to the drawings and Project Plans annexed hereto as Exhibit A (the “Project Plans”) and is described in Exhibit B hereto. 

Plan Review; Oversight.  Licensee represents and warrants that the plans attached as Exhibit “A” show the Work and are all plans reasonably relating to such Work.
a. Licensor, its agents, employees, contractors, consultants and representatives shall have the right to review all plans and specifications for the Work at the office of Licensee at 		, upon reasonable prior notice, during business hours on business days, as may be necessary to determine, in Licensor’s reasonable opinion, whether any of the Work could have any adverse effect on the Licensor’s Property including all personal items and built ins on the Licensor’s Property  Licensee shall also provide the plans and specifications for the Work electronically to Licensors 	Comment by Jim Demere: Are there additional Plans and Specs besides the ones attached the email? If so, can FedEx receive them electronically. If not, I think we should attach them to this agreement.
b. Licensor, its agents, employees, contractors, consultants and representatives shall have an absolute right, without the imposition of any obligations or responsibilities as a result thereof, to accompany and observe the Licensee Parties during the installation of the Work, subject to the following:  (i) Licensor and its aforesaid agents shall be subject to reasonable safety and security precautions imposed by Licensee; (ii) Licensor shall have waived this right if Licensor or its aforesaid agents impede, frustrate or interfere with the Work during any period of accompaniment and observation by acting in an unreasonable manner; and (iii) Licensor shall remain liable for any intentional or grossly negligent actions by Licensor and its aforesaid agents that are not waivable at law. 
c. No consent by Licensor, if such consent is required hereunder (and no approval of any plans and specifications or other information submitted in connection with a request for consent), and no oversight by Licensor, its agents, employees, contractors, consultants or other representatives, if such oversight is required hereunder, shall constitute an assumption by Licensor, its agents, employees, contractors, consultants or other representatives of any of any liability for the Work to which the same relates, the accuracy, suitability or soundness of such plans and specifications or other information or their conformity with applicable law or a limitation on the rights of Licensor or the obligations of Persons performing the Work, and the Licensee shall remain solely responsible therefor.



Insurance.  Licensee shall cause its general contractor and subcontractor performing the Work to maintain throughout the Term with companies licensed to do business in the State of New York, and duly authorized to issue the same and having a rating of not less than “A” in the most current available edition of “Best’s” insurance reports (or its equivalent), the following insurance coverage, as per the attached policy: 
Worker's Compensation and Employer's Liability Insurance as required by applicable law.
Commercial General Liability Insurance on an occurrence basis in the amount of $2,000,000 and $4,000,000 in the aggregate combined single limit for bodily injury and/or property damage liability, as per the attached policy along with the attached Excess Liability coverage
All such policies of Insurance shall contain an endorsement naming Licensor as an additional insured, together with any other parties having an interest in the Project of which Licensor shall notify Licensee;
Licensee shall maintain all of the foregoing insurance coverage in force until final completion of the Work.
Licensee shall, prior to commencement of any portion of the Work, require each subcontractor, if any, to procure and deliver to Licensee’s contractor certificates of or binders for insurance in conformity with all of the requirements called for herein. 
Copies of all such certificates of insurance required under this Agreement shall be furnished simultaneously to Licensor prior to the commencement of the Work.

Reasonable Care.  It is understood and agreed that Licensee and the Licensee Parties will exercise commercially reasonable due care to protect the Licensed Area. The Licensee Parties shall use commercially reasonable efforts in performing the Work so as not to materially interfere with the use and enjoyment of the Licensor Property.

Notice of Access.  If Licensee needs to access the Licensor Property other than in the event of an emergency, then Licensee shall provide reasonable prior written notice (at least 2 business in advance by e-mail) to Licensor’s manager ________________________________, of its intention to access the Licensor Property for the purpose of performing the Work. Licensee shall prosecute the Work to completion with diligence and reasonable promptness. In the event of an emergency, Licensee shall provide such notice to Licensor as is commercially reasonably possible under the circumstances. 	Comment by Jim Demere: FedEx to supply on-site manager's contact information.

Removal of Equipment.  Licensee, on behalf of itself and the Licensee Parties, agrees that any material or equipment placed on the Licensed Area in connection with the Work shall be removed on or before the Expiration Date and that, to the extent feasible, all such items shall be removed as they are no longer needed or if the Work is suspended for more than thirty (30) days. Any damage to the Licensor Property caused by the placement or removal of such equipment, as well as any other physical damage arising out of Licensee’s activities pursuant to this Agreement, shall be promptly repaired by Licensee at Licensee’s expense. Notwithstanding the foregoing, Licensee shall have no right to: (a) store any materials or equipment at or on the Licensor Property except temporarily with respect to such hoists, rigging or scaffolding or such other equipment necessary to perform the Work; or (b) make any alteration to the Licensor Property unless expressly consented to in advance by Licensor in writing.

Completion of the Work.  If the Work is completed on a date (the “Completion Date”) prior to the end of a month for which the License Fee has been paid, then Licensor shall refund to Licensee pro rata the portion of the Licensee Fee corresponding to the unused days in the month(s) for which the License Fee is paid. For purposes of this Agreement the Completion Date shall be the date all Work on the Project which requires access to the Licensor Property is finished, all property, equipment, and belongings related to the Work done by the Licensee is completely removed, and any and all damages repaired, and Licensee has fulfilled all requirements under this Agreement.

Permits, Licenses, Etc.  Licensee shall obtain, prior to the commencement of the Work, all necessary permits, licenses and approval from the applicable governmental agencies, and deliver copies of same to Licensor upon request. Licensor shall cooperate with Licensee, at Licensee’s sole expense and without any liability to Licensor, in obtaining any permits and approvals necessary from governmental authorities with respect to the access and equipment (including installation of scaffolding, rigs, hoists or sidewalk sheds) necessary to perform the Work, including, but not limited to signing all forms and applications required by the Department of Buildings.

Professional Fees.  Licensee shall promptly reimburse the Licensor within fifteen (15) days upon presentation of detailed invoices for Licensor’s reasonable legal fees, engineering and/or other professional fees (collectively, the Professional Fees”) incurred in connection with the review of the Project Plans, filings and the monitoring and oversight of the Work at the Licensee Property.  Failure to timely pay the Professional Fees shall constitute a default under this Agreement pursuant to Paragraph 16.  	Comment by Jim Demere: FedEx inquiring internally if this is necessary.
F
Indemnification.  Licensee shall indemnify, defend (using counsel reasonably approved by Licensor, if permitted by Licensee’s insurance carrier), and hold harmless the Licensor and from and against any and all causes of action, damages, claims, counterclaims, demands, judgments, liens, litigation, liability, penalties, orders, other losses, costs, or expenses (including without limitation reasonable attorneys’ fees, expenses and court costs and the costs of prosecuting the within indemnification) (collectively, “Liabilities”) which may at any time be asserted against or incurred by the Licensor due to: (a) any acts or omissions of any Licensee Parties in the performance of the Work; (b) Licensee’s breach of any of its obligations under this Agreement; (c) any damage to persons or property, in, on or adjacent to the Licensor’s property or otherwise, arising from acts or omissions of the Licensee Parties in connection with the Protection Work, the License or the access granted herein; (d) the presence of or exposure of persons to any hazardous materials attributable to, arising out of or caused by the Licensee; (e) any liability associated with any offsite disposal of any hazardous materials relating to or generated by or during the any work; and (f) any liability associated with a violation by a Licensee Party of applicable law in connection with the Licensee Improvements.  Licensor shall provide Licensee with prompt written notice of any claim and cooperate, without cost or expense to Licensor, in the defense or settlement of any such claim.  Without limiting the generality of the foregoing, Licensee shall be liable to Licensor for all court costs and reasonable attorney’s fees and expenses (at all levels of trial and appeal) which Licensor may incur in connection with the enforcement of this Agreement, except with regard to actions where a final un-appealable order of a court having jurisdiction finds Licensee not to be liable.  In no event shall Licensee be liable for any Liabilities arising out of or due to the gross negligence or intentional misconduct of a Licensor Party. The indemnification provisions contained herein shall survive the expiration or termination of this Agreement and the License granted herein. 

Mechanic’s Liens.  Licensee agrees to keep the Licensor Property free and clear of any mechanic’s liens.  In the event that a mechanic’s lien is filed against the Licensor Property by any contractor, subcontractor or supplier of Licensee, then Licensee shall obtain the discharge of such lien within thirty (30) days from the date of notice from Licensor of such lien by bonding, deposit with the County Clerk or payment to the lienor.  Licensee’s failure to timely obtain the discharge of any such mechanics within thirty (30) days from notice to License of the filing of the lien shall constitute a material breach of this Agreement and constitute a ground for immediate termination of this Agreement by Licensor.  If Licensee fails to timely remove or bond such lien of record, then Licensor may, in its sole discretion but on notice to Licensee, cause the same to be removed and the costs and expenses, including without limitation, attorneys' fees and disbursements, and expenses incurred by Licensor shall be reimbursed by Licensee upon demand of Licensor.

 Default.  If the Licensee  defaults in fulfilling any of the covenants of the Agreement which default is not cured within ten (10) business days after written notice to Licensee  or if the default is of the nature that it cannot be completely cured within ten (10) business days and Licensee has not commenced curing such default within such ten (10) business day period and diligently proceeded to cure such default, then Licensor  shall have the right to terminate this Agreement and/or collect any amounts which may be due and owing to it by reason of such default. 

Termination.  

a. This Agreement grants to Licensee a revocable license to access the Licensor’s property and does not constitute the granting of an easement or any other interest in real estate or the stock and lease of Licensor.  
b. If any of the following “Events of Default” occur, Licensor shall have the right to terminate this Agreement upon five (5) business day’s written notice to Licensee:
c. Licensee fails to cure any monetary default or Insurance Default within ten (10) business days after notice to Licensee thereof; or
d. Licensee fails to cure any non-monetary default within ten (10) business days after notice thereof; except in connection with a non-monetary default which is not susceptible of cure within said ten-day period (excluding an Insurance Default), in which event the time to cure the same shall be extended for such time as shall be reasonably necessary to cure such default, provided that Licensee shall commence the cure within such ten (10) business day period and prosecutes such cure diligently and on a reasonably continuous basis to completion.
e. Licensee acknowledges and agrees that termination of the License granted herein does not relieve it of any of its obligations, covenants, undertakings, and duties hereunder, all of which shall survive such termination, unless expressly provided otherwise herein.  Without limiting the generality of the foregoing, Licensee shall be solely responsible for all costs incurred by it in connection with any such termination, including but not limited to termination fees and surcharges Licensee may owe to its contractors, subcontractors, consultants or other third parties.

No Interference.  No rights granted to Licensee under this Agreement shall affect Licensor’s right to repair, operate and maintain the Licensor Property, to maintain, repair, replace or construct utilities, mechanicals, electrical and other equipment, or any systems or portions thereof, or to reconstruct or rebuild all or any portion of the Licensor Property at any time or times when it shall, in the opinion of Licensor be or become necessary or desirable so to do, in the interest of itself or of the general public provided however, Licensor shall not unreasonably interfere with Licensee’s rights under the License to perform the Work.

Notices.  All notices shall be in writing, and may be delivered by the attorneys for the respective parties, sent by hand-delivery or by (i) United States Postal Service certified mail, return receipt requested, postage prepaid, or reputable overnight courier (e.g. FedEx), and (ii) by e-mail, with a copy thereof sent simultaneously to the persons set forth as follows:

If to Licensor:			
				Federal Express Corporation
				Attn: Project Manager, (#24-0478)
				3680 Hacks Cross Road
				Building H, 3rd Floor
				Memphis, TN 38125
				
		with a copy to:

				Federal Express Corporation
				Legal Department
				Attention: Managing Director,
				Business Transactions (#24-0478)
				3620 Hacks Cross Road
				Building B, 3rd Floor
				Memphis, Tennessee 38125
				Telephone No.: (901) 434-8600		 

W/ copy by e-mail / mail to:	
 

If to Licensee:		FILL IN

With a copy by email to:	Vernon & Ginsburg LLP 
					261 Madison Avenue, 26th Floor
					New York, NY 10016
					Attn: Darryl Vernon
					dvernon@vgllp.com

 Licensee’s Warranties, Covenants and Agreements.  Licensee warrants, covenants and agrees as follows:

a. Performance of Work. The Work shall be performed and maintained at Licensee’s sole cost and expense, in a good, orderly, safe and workmanlike manner in accordance with all applicable laws and in such manner as will not violate any warranties in effect with respect to the Licensor’s property (provided that Licensor informs Licensee of any such warranties prior to execution of this Agreement) and will minimize interference with Licensor’s use of the property.  Licensee and the Licensee Parties shall take commercially reasonable measures to prevent any material damage to the Property.  Without limiting the generality of the foregoing, (i) all persons involved in or performing any portion of the Work shall at all times be appropriately supervised, licensed and insured; (ii) Licensee shall ensure that the construction space is secured at all times during the term of this License so there will be no increased risk to Licensor or occupants of Licensor’s property of crime or unauthorized entry onto the Licensor’s property as a result of Licensee’s use thereof; it being understood and agreed by Licensee that all security and safety measures taken by Licensee or its contractors or required by Licensee to be taken by its contractors on and for the 	 Property shall be taken by Licensee and its contractors with respect to the Property to the extent such measures are consistent with good practice or required by the Building Code or other law, rule or regulation; and (iii) Licensee shall be solely responsible for the appropriate handling, storage and disposal of all materials generated during the Work, including but not limited to any hazardous materials.  The work done by Licensee shall not interfere in any unlawful manner with the fire escapes on the Property.
b. Staging and Equipment.  Licensee shall not: (i) stage any equipment or materials needed for the Work on the Property; (ii) allow its contractors to leave equipment or materials for the Work unattended on the Property or overnight, except in areas that are suitable for such purposes; or (iii) leave any work areas unsupervised while any work is being performed or unprotected at any other time.  Notwithstanding the foregoing, any equipment or materials brought into the Licensor’s property by Licensee Parties shall be at their own and sole risk.
c. Restoration.  Upon completion of the term of this Agreement, the Licensee shall return Licensor’s property to its existing original condition and remove any and all materials used by Licensee as well as any resultant debris from the Licensed Area at Licensee’s sole expense. Licensee shall be responsible to Licensor for any actual damages, including without limitation any damage to property or interference with the use of Licensors’ property which Licensors may suffer as a result of the granting of this license.  Licensee will promptly reimburse Licensor for any such damages.  It is expressly understood and agreed that Licensor shall incur no cost or expense of any kind or nature, direct or indirect, in connection with the license granted hereunder or the work to be performed by Licensee under this Agreement.  Licensee’s obligations to remove any and all of its belongings, property and or equipment related to the Work shall survive the termination of this Agreement.  All costs associated with installation, maintenance and removal of the Work from the License Areas shall be paid by Licensee.
d. All damage or injury to the License Areas, caused by or resulting from any breach of this Agreement or negligent acts or omissions of Licensee or the Licensee Parties shall be repaired promptly by Licensee at its sole cost and expense, to the condition existing immediately prior to such injury or damage.
Licensee agrees to perform all work in a workmanlike manner by individuals and entities licensed as required and in compliance with any and all statutes, laws, rules and regulations of any governmental authority or agency having jurisdiction, and to avoid any disruption or interference with the occupancy of Licensor’s building and the tenants thereof, including, without limitation, noise, vibration or other disturbances of the tenants or other occupants of Licensor’s building.  All work shall be performed between the hours of 7am and 5pm Mondays through Fridays (or such lesser hours if limited by law), except that work may be performed at other times when necessary to correct any hazardous conditions, subject to compliance with law. Licensee shall give reasonable advance written notice of all work performed and the parties will act in good faith to schedule all work. 

Any consent or approval of Licensor required under the terms of this Agreement, including consent for the Protection Work to begin, must be in writing and will not be valid unless given by a Licensor or Licensor’s attorney.  Any consent or approval required of Licensor in any provision of this Agreement may not be withheld unreasonably. 

Licensee shall not assign this Agreement without the express prior written consent of Licensor.  

Nothing contained in this Agreement shall be construed to create an agency, partnership or joint venture arrangement between the parties.  The parties’ relationship shall at all times be and remain licensor-licensee.  

No Representations.  Licensor makes no representations or warranties as to the adequacy or suitability of the area which Licensee proposes to access for the performance of the Work nor as to the adequacy or sufficiency of any of Licensee’s plans and specifications covering the Work, regardless of Licensor’s consent thereto or approval thereof, or the incorporation therein of any of Licensor’s requirements or recommendations. Licensee’s use of the Licensor Property as permitted hereunder shall be at Licensee’s sole risk and expense.

Revocable License.  Nothing contained herein shall be construed to be a permanent license to, easement over, or provide any other right of Licensee with respect to the Licensor Property.  Licensee acknowledges and agrees that any access to the Licensor Property that may be provided to Licensee in connection with the Work or otherwise shall be a revocable license.  This Agreement shall not be recorded with the Clerk of New York County or elsewhere.

Counterparts.  This Agreement may be executed in counterparts, each of which, when assembled to include an original signature for each party contemplated to sign this Agreement, will constitute a complete and fully executed original.  All such fully executed original counterparts will collectively constitute a single agreement.  For purposes of this Agreement, signatures transmitted by facsimile or e-mail (in pdf format) shall have the same binding effect as original signatures.

Entire Agreement.  This Agreement constitutes the entire, final and binding agreement between the parties hereto, and supersedes any prior written or oral agreements with regard to the subject matter hereof.  This Agreement may not be modified, amended, extended or limited, and no part of this Agreement will be considered waived, unless such modification, amendment, extension, limitation or waiver is in writing and signed by the parties hereto.

Governing Law.  This Agreement shall be governed in all respects by the substantive laws of the State of New York without regard for conflict of law principles.  Each Party hereby expressly consents to, submits to and acknowledges the personal jurisdiction of the state courts in the County of Kings in connection with this Agreement.

 Severability.  The invalidity of any provision of this Agreement shall not impair nor affect in any manner the validity, enforceability or effect of the remaining parts and provisions of the Agreement.

 Authority.  The persons signing this Agreement represent that they are duly authorized to execute this Agreement on behalf of either the Licensor or Licensee respectively, and with full force and binding effect upon such Party.

Prevailing Party.  The prevailing party in any action, proceeding or arbitration arising under this Agreement, as determined by the Court or arbitrator, as the case may be, shall be entitled to recover its reasonable legal fees and expenses from the non-prevailing party.

Confidentiality.  

Intentionally Omitted.

 Signatures and Counterparts: This Agreement may be executed in two or more counterparts, each of which, when taken together, shall constitute one and the same instrument.  Electronically transmitted or facsimile signatures can be used as originals and shall be deemed binding and effective. 

[Signature Page to Follow]




	IN WITNESS WHEREOF, each of the Parties hereto has caused this Agreement to be executed as of the date first written above.


LICENSEE: 

Claude Simon 


By: ______________________________
	Name:
	Title:


LICENSOR:



_______________________________
FEDERAL EXPRESS CORPORATION 
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