PERFORMANCE AGREEMENT
BETWEEN
CASWELL COUNTY
AND
Veratex, Incorporated
DATE:




______________, 2007

COUNTY:
Caswell County






P.O. Box 98






Yanceyville, NC  27379

COMPANY:



Veratex, Inc.






160 Madison Avenue






New York, NY 10016

Economic Incentive Purpose

Expansion of the Local Economy.  Incentives provided by the County under this agreement are in consideration of the Company locating within the County the industrial enterprise described herein which will increase the population, tax base and business prospects of the County, as well as result in the creation of a substantial number of basic employment jobs in the County that pay at or above the median average wage.  
Basic Employment Jobs.  "Basic employment jobs," for purposes of this agreement are defined as jobs which are export-oriented or export-driven and jobs which are associated with activities that generate income from the sales of products and services in markets outside of the Caswell County economy.  Basic employment jobs have a multiplier effect creating additional jobs within the local economy

Source of Incentive.  It is anticipated that County incentives under this agreement shall be funded by the net new taxable value of the Company’s investment under this agreement.  

Net New Taxable Value.  "Net new taxable value," for purposes of this agreement is defined to be that increase in the total tax value of the Location real estate and improvements listed with the Caswell County Tax Department over and above its current value which is new to the economy of Caswell County.  Under this definition, “net new taxable value” would exclude any value which by whatever means is removed from another situs within Caswell County to the Location.  Also excluded from this definition, would be any increase in tax value resulting from revaluation of real estate or improvements existing at the time this Agreement is executed and the value of any real estate or improvements provided to the Company as an incentive under this agreement; however, any net increase in taxable market value of the Location resulting from other improvements located thereon after the execution of this Agreement by all parties would be included.

TOTAL INCENTIVE PACKAGE

The County and Company have agreed to enter into the following performance agreement.  The County is offering to the Company a total incentive of $_____________, which is based up the value of the real property and reductions provided for a low sale price of the property.  In return, the Company agrees to meet certain minimum investment, employment and wage requirements outlined below.

1.  Location and Transfer of Property

A. LOCATION

Location means certain real property on Wall Street within the Town of Yanceyville identified as that certain tract of land containing 2.163 acres and more particularly described beginning at Deed Book 348 Page 693 of the Caswell County Registry.  

B.
TRANSFER OF PROPERTY  

As an incentive offered to the Company under this Agreement, the County agrees that it shall convey to the Company title to the parcel of land, and all improvements thereto which comprise the Location parcel subject to a deed of trust securing the obligations under this agreement.  The County agrees that the purchase price of the property shall be $150,000.00 payable over a three year period.  The County agrees to subordinate the Deed of Trust Lien encumbering the Location at the request of the Company in favor of one or more Deed of Trust Liens on all or part of the Location provided however, the superior Deed of Trust Liens shall be for the sole purposes of improvements to be made upon the Location.  Should the Company fail to construct the improvements called for in this Agreement, then the Company shall reconvey the Location parcel to the County in accordance with N.C.G.S. 158-7.1(d2)(2).

2.  INDUSTRIAL INVESTMENT AND EMPLOYMENT AGREEMENT
A. 
INVESTMENT QUALIFICATION:  The Company agrees for the benefit of the County to invest at the Location a minimum of $_______  in net new taxable machinery and equipment and $_____ million in building renovation and construction. The Company also stipulates that such taxable machinery and equipment shall be listed as personal property and all building construction and improvements listed as real property with the office of the Caswell County Tax Assessor no later than _______ of the calendar year following its installation or construction at the Project location.  
B.
EMPLOYMENT QUALIFICATION: The Company agrees for the benefit of the County to create, fill and maintain an employment level of ____ new full-time positions by _____________ at an average wage rate of $_____ per hour with full benefits.  Full-time positions shall mean positions in which an employee works a minimum of 50 weeks and 2000 hours during the course of each year January 1 through December 31.  Said  full-time positions shall be maintained through the 20__ tax year for Caswell County.
C.
WAGE QUALIFICATION:  To qualify for any incentives available under this agreement, the average weekly wage paid by the company at the Location (for the year in which payments were earned) must also be equal to or higher than 100% of the average weekly wage of the County.

a. Each year on or before December 31, the Department of Commerce will determine the above wages from the most current data as compiled by the Employment Security Commission.

b. The average weekly wage paid by the company at the Location is calculated on an annual basis and is equal to the total gross wages divided by the number of employees divided by 52 weeks per year,

c. If a company has been in business for less than one year, the average weekly wage may be calculated on the basis of a quarter rather than a year.

D.
LOCAL ZONING QUALIFICATION:  The Company agrees to certify that to the best of its knowledge there are no pending violations of local zoning ordinances.

E.
STATUTORY COMPLIANCE: The Company understands that County and City participation are contingent upon compliance by the Company, County and City with N.C. General Statute 158-7.1.

3.  PROOF AND CERTIFICATION
County and Company officials agree to furnish to the other access to their records and to furnish to the other any reports and certificates necessary to verify that each is performing its obligations under this Performance Agreement.  Once the Company meets its investment and employment goals, it will no longer be obligated to provide such access to its records or furnish such reports and certificates. 

4.  REMEDY
A. COMPANY:  In the event of the County’s breach or threatened breach of any provision of this Agreement, Company shall be entitled, if it so elects, to institute and prosecute proceedings in any court of competent jurisdiction, either in law or in equity to enforce the specific covenants herein. 

B.
COUNTY:  If the Company does not meet and maintain the investment and employment requirements set forth in this Agreement, within the timetables set forth in this Agreement, the Company shall reconvey the subject property to the County.
5.
REPRESENTATIONS AND WARRANTIES

A. County’s Representations:  

(a)  The County (1) has full power and authority to enter into this Agreement, and to enter into and carry out the transactions contemplated by this Agreement; (2) by proper action has duly authorized the execution and delivery of this Agreement; and (3) is not in default under any provisions of this Agreement.

(b) The County has duly authorized, executed and delivered this Agreement, and this Agreement constitutes the County’s legal, valid and binding obligation, enforceable in accordance with its terms.

(c) To the County’s knowledge, there is no litigation or proceeding pending or threatened against the County or affecting it which would adversely affect the validity of this Agreement.

(d) The County is not in default under any provision of State Law which would affect its existence or its powers as referred to in subsection (a).

(e) No member, director, officer or official of the County has any legal conflict of interest (financial, employment or otherwise) in the Company or in regard to the transactions contemplated by this Agreement.

(f)  The County has good marketable title to, is the lawful owner of, and has the full right to sell, convey, transfer, assign and deliver the Location free and clear of any mortgage, lien, pledge, security interest, option, lease (or sublease), conditional sales agreement, title retention agreement, charge, claim, encumbrance, easement or encroachment except the encumbrances listed on Exhibit A attached hereto and incorporated herein by reference (“Permitted Encumbrances”).  The County will convey the Location to the Company by deeds and instruments of assignment and transfer effective to vest in Company, and Company will have good and valid record and marketable title to the Location, free and clear of all encumbrances other than those Permitted Encumbrances.

(g) The County further warrants that the Location does not violate any applicable environmental law in effect as of the date hereof and no condition or event has occurred which, with notice or the passage of time or both, would constitute a violation of any such environmental law.

B.
Company’s Representations:  The Company represents as follows:
(a) The Company (1) is a corporation duly incorporated and in good standing under the laws of _______; (2) is in the process of domesticating in North Carolina and will be duly qualified to transact business and in good standing in the State of North Carolina by the time it acquires title to the Location; (3) is not in violation of any provision of its Certificate of Incorporation or its Bylaws; (4) has full corporate power to own its properties and conduct its business; (5) has full corporate power and authority to enter into this Agreement and to enter into and carry out the transactions contemplated by this Agreement; (6) by proper corporate action has duly authorized the execution and delivery of this Agreement; and (7) is not in default under any provision of this Agreement.

(b)
Its execution and delivery of this Agreement neither conflicts with, nor will result in a breach of or default under or will result in the imposition of any lien on its property pursuant to its Certificate of Incorporation or its Bylaws or, to the best of the its knowledge, the terms, conditions or provisions of any statute, order, rule, regulation, agreement or instrument to which it is a party or by which it is bound.

(c)
It has duly authorized, executed and delivered this Agreement, and this Agreement constitutes its legal, valid and binding obligation, enforceable in accordance with its terms.

(d)
There is no litigation or proceeding pending or, to its knowledge, any threatened against such Company, which would adversely affect the validity of this Agreement.

C.
Binding Effect and Contingency:  This contract shall be binding upon the Company and County upon the execution by both parties and shall be binding upon each, its successors and assigns.

D.
Miscellaneous:   If any provision of this Agreement, or the application of such provision to any person or circumstance shall be held invalid, the remainder of this Agreement, or the application of such provision to persons or circumstances other than those as to which it is held invalid, shall not be affected thereby and the remaining provisions of this agreement shall be equitably adjusted to effect the original intent of the parties.

In Witness Whereof Caswell County and Veratex, Inc. have executed this agreement effective as of the date first above written.




CASWELL COUNTY


(SEAL)



By: ______________________________________




George W. Ward, Jr., Chairman
Date




Board of Commissioners

ATTEST:

_______________________________

Wanda P. Smith                    Date


Clerk to the Board of Commissioners






VERATEX, INC.


(SEAL)


By:_____________________________________                                                    

                                                               Date

Attest:

____________________________________


                                                    Date

CASWELL COUNTY

This instrument has been preaudited in the manner required by the Local Government Budget and Fiscal Control Act.

___________________________________________

Finance Officer

". . . An obligation incurred in violation of this subsection is invalid and may not be enforced.  The finance officer shall establish procedures to assure compliance with this subsection."  NCGS Section 159-28(a).

APPROVED AS TO FORM AND

LEGAL SUFFICIENCY.

_________________________________________

Robert V. Shaver, Jr., COUNTY ATTORNEY

NORTH CAROLINA
CASWELL COUNTY
I, ______________________________, a Notary Public of said County and State, do hereby certify that Wanda P. Smith, Clerk to the Caswell County Board of Commissioners, personally appeared before me and certified that the foregoing instrument was executed in the name of Caswell County by George W. Ward, Jr., Chairman of the Caswell County Board of Commissioners, and that she, Wanda P. Smith, Clerk to the Board, did attest to said instrument and sealed it with its corporate seal.

Witness my hand and official seal, this the ______ day of ______________, 2007.


(OFFICIAL SEAL)







__________________________________________










  Notary Public

My commission expires:  _______________

____________________

____________________ COUNTY
I, ______________________________, a Notary Public for said ___________________, do hereby certify that ___________________________, ______________ of Veratex, Inc. a __________ corporation, personally appeared before me this day and acknowledged the due execution of the foregoing instrument on behalf of the Company.

Witness my hand and official seal, this the ______ day of ______________, 2007.


(OFFICIAL SEAL)







__________________________________________










  Notary Public

My commission expires:
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