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CASWELL COUNTY

Office of the County Attorney


April 24, 2007

Via email to Claude Simon [csimon@warpknittricot.com]

Claude Simon

Veratex, Inc.


Re:  Methods of Sale

Dear Claude:


Because the County holds title to the Wall Street property, it faces some limitations by statute in the way it may dispose of it or any other County property.  The most inhibiting restriction is that the County may not simply dispose of real property, of any value, by private negotiation and sale. (N.C.G.S. § 160A-266) This restriction prevents sales of County property from proceeding in the traditional form of offer to purchase and contract, since the alternative methods of sale left to the County are public auction or negotiated offer followed by advertisement for upset bids.  In the past few years, the County has been utilizing the upset bid process, although these transactions have been for undeveloped land sold at market rate.


There is an alternative method that is unique to economic development transactions (N.C.G.S. § 158-7.1).  It allows a County to sell property it is holding for industrial or commercial use directly by private negotiation if the following steps are taken:


1.
The County holds a public hearing, advertised with at least 10 days notice.


2.
The notice describes:



a)
The interest to be conveyed;



b)
The value of the interest;



c)
The proposed consideration for the conveyance; and



d)
The Board’s intent to approve the conveyance.


3.
The Board has to make a finding as to the probably average hourly wage to be paid by the business.


4.
The Board has to make a finding as to the fair market value of the property.


5.
The consideration for the conveyance cannot be less than the fair market value.


6.
In determining the consideration, the Board may take into account prospective tax revenues as a result of the conveyance if:



a)
The Board determines that the conveyance will stimulate the local economy, promote business, and result in the creation of a substantial number of jobs that pay at or above the median average wage in the County; and



b)
The Board must bind the purchaser to construct within 5 years the improvements necessary to generate the tax revenue taken into to account in arriving at the consideration.  The purchaser must reconvey the property if it fails to construct the improvements.


The typical method of accomplishing the second method of sale is to develop a Performance Agreement which recites the necessary elements from the statute.  Conveyance would then typically include a Deed of Trust that requires the Performance Agreement to be met before it can be marked satisfied, but which allows subordination to all financing interests.


So, the threshold question to answer at this point is which type of method of sale to utilize.  Looking at the pros and cons, the benefit of the upset bid method is that it requires no findings and no performance agreement.  It would simply be an ad in the paper that says the Board proposes to sell you the property for $150k, and any upset bidder would have 10 days to file an upset bid and deposit.  If no one files an upset bid after 10 days, then we are free to close at any time thereafter.  The negative is that someone could file an upset bid and bid up the price for the property.  Each time an upset bid is received, it will prompt the need to re-advertise for another 10 day period.


The benefit of the economic development method of sale is that it eliminates the possibility of an upset bidder.  The drawback is that it requires some detailed calculations and findings, and requires a performance agreement from you to make certain improvements or provide a certain number of jobs to justify the purchase price.  I know that these types of commitments have not been appealing to you in the context of potential economic development grants.


Give some thought to these methods and let me know your inclination on how you want to proceed.  The deed will be the same for either, and I have prepared and attached a copy.  I have also attached a draft of an incomplete performance agreement, which would serve as the framework for proceeding if that method is chosen.  Also attached is a sample advertisement for upset bids, if that method is utilized.   I am copying this email to the Chairman of the Board of Commissioners so that he is aware of these concerns as well.






Sincerely,






s/ Bob Shaver 






Robert V. Shaver, Jr.

P.O. Box 98 ( 144 Court Square ( Yanceyville, NC 27379

Phone 336-694-4193 ( Fax 336-694-1228 ( email rshaver@caswellcountync.gov
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