 RIDER ATTACHED TO AND FORMING PART OF LEASE

DATED AS OF MARCH      , 2012, BETWEEN

THE SETAREH FAMILY LIMITED PARTNERSHIP, AS “LANDLORD” or “OWNER”

AND 160 MADISON AVENUE OWNERS CORPORATION, AS “TENANT”                                     

COVERING THE ENTIRE THIRD FLOOR 

AT THE BUILDING LOCATED AT AND KNOWN AS 254 FIFTH AVENUE

NEW YORK, NEW YORK 

In the event of any inconsistency between the provisions of this Rider and the provisions of the printed form of Agreement of Lease to which this Rider is annexed, the provisions of this Rider shall govern and be binding.

40. Lease Term and Commencement Date.


A.
The “Commencement Date” of this Lease shall be April 1, 2012 and the “Lease Term” shall be for the term of two (2) Lease Years.


B.
“Lease Year” shall be the twelve (12) full calendar months commencing on the first day of the month immediately following the month in which the Commencement Date occurs, unless the Commencement Date is the first day of a month, in which event the First Lease Year shall commence on such Commencement Date.  Each subsequent Lease Year shall commence on the anniversary of such First Lease Year.  If the Commencement Date is other than the first day of a month, the period immediately following the Commencement Date through the end of the month in which the Commencement Date occurs shall be deemed to be, and referred to as, the “First Partial Month”.  Minimum Annual Rental for the First Partial Month, if any, shall be the pro rata fraction of the Minimum Annual Rent in effect during the First Lease Year calculated on a per diem basis and shall be paid at the end of said First Partial Month.

41. Minimum Annual Rental.

 
A.
In addition to any other monies provided for herein, the Tenant shall pay to Owner, as Minimum Annual Rental for the Term of the Lease ONE HUNDRED FORTY-FOUR THOUSAND AND 00/100 ($144,000.00) DOLLARS payable in equal monthly installments of EIGHT THOUSAND AND 00/100 ($8,000.00) DOLLARS during the First Lease Year and in equal monthly installments of FOUR THOUSAND AND 00/100 ($4,000.00) DOLLARS during the Second Lease Year.

B.
Commencing on the first anniversary of the Commencement Date Tenant shall pay monthly, as Additional Rent an Operating Escalation Increase equal to the percentage of the “Cost of Living Increase Rate” defined herein. 

C.
Cost of Living Increase Rate
i. The term “Base Price Index” shall mean the “Consumer Price Index” published by the Bureau of Labor Statistics of the U.S. Department of Labor, All Items, New York, N.Y. – Northeastern, N.J., for Urban Wage Earners and Clerical Workers for the month of February 2012, or a successor or substitute index for the City of New York as computed and published by an agency of the United States or by a responsible financial periodical of recognized authority then to be selected by the parties.
ii. Effective as of April 1, 2012 there shall be made a comparison between the Consumer Price Index for the preceding month of February (the “Lease Year Price Index”) and the Base Price Index.  The “Cost of Living Increase Rate” shall be the difference between the Lease Year Price Index and the Base Price Index.
By way of example assuming the Base Price Index was 100.00 and the Lease Year Price Index for February 2012 was 102.75 the Cost of Living Increase Rate would be 2.75%, and the Operating Escalation Increase for the Second Lease Year would be 2.75%, of $96,000.00 ($2,640.00 per annum and $220.00 monthly).   

C.
That this Lease shall not constitute a valid and binding agreement until:

i. The Owner delivers an executed copy or original of this Lease;

ii. The Tenant produces insurance for the Subject Premises;

iii. The Tenant pays $8,000.00 representing the first month’s rent plus $16,000.00 representing the Security Deposit in accordance with Article “42” herein and said monies clear Owner’s bank account.

D.
Whenever the term “Additional Rent” shall be used in this Lease, it shall refer to any monies due to Owner in addition to the Minimum Annual Rental and Owner shall be entitled to exercise the same rights and remedies with respect to a default in the payment thereof that are available to Owner for nonpayment of the Minimum Annual Rental reserved herein..  If such monies accrue after Tenant vacates the Demised Premises, they shall remain due after Tenant vacates the Demised Premises, then such monies shall be recoverable as contractual damages pursuant to the Lease.

42.
Security.

A.
In accordance with the terms of Article “32” hereof, Tenant shall deposit with Owner as security, to be held by Owner the sum of SIXTEEN THOUSAND AND 00/100 ($16,000.00) DOLLARS for the full and faithful observance by Tenant of Tenant's covenants and obligations under this Lease. If Tenant defaults in the full and prompt payment and performance of any of Tenant's covenants and obligations under this Lease, including, but not limited to, the payment of the Minimum Annual Rental and Additional Rental, after the expiration of any applicable grace periods and in accordance with the notice provisions herein, Owner may use, apply or retain the whole or any part of the security so deposited and the interest, if any, accrued thereon, to the extent required for the payment of Minimum Annual Rental and Additional Rental and any other sums with respect to which Tenant is in default or for any sum which Owner may expend or may be required to expend by reason of Tenant's default in respect to any of the terms, covenants and conditions of this Lease, including, but not limited to, any damages or deficiency in the reletting of the Demised Premises, whether such damages or deficiency accrue before or after summary proceedings or other re-entry by Owner. If Owner shall so use, apply or retain the whole or any part of the security, Tenant shall upon demand within five (5) days deposit with Owner a sum equal to the amount so used, applied or retained, as security as aforesaid. If Tenant shall fully and faithfully comply with all of Tenant's covenants and obligations under this lease, the security or any balance thereof, with interest thereon, if any, to which Tenant is entitled shall be promptly returned or paid over to Tenant after (i) the Expiration Date or sooner termination of the term of this lease, and (ii) delivery to Owner of possession of the Demised Premises in the manner herein specified.

B.
In the event of a sale of Owner's interest in the Building or lease of the Building, whether or not in connection with a sale or lease of the Land, Owner shall have the right to transfer the security and the interest thereon, if any, to which Tenant is entitled, to the vendee or lessee and Owner shall thereupon be released by Tenant from all liability for the return or payment thereof, and Tenant shall look solely to the new Owner for the return or payment of the same; and the provisions hereof shall apply to every transfer or assignment made of the same to a new Owner.  Notwithstanding anything to the contrary contained herein, in the event of a sale of the Owner’s interest in the Building and a transfer of the security to the new owner, the Owner shall remain liable to Tenant for the security until such time as the Tenant is given written notification of the transfer of the security and the new owner executes a written assumption agreement acknowledging receipt of the security and providing the Tenant with the name, address and telephone number of the new owner and the name and location of the financial institution in which the security has been deposited by the new owner along with the account number thereof.

C.
Owner shall not maintain the security in an interest bearing account and Tenant shall not be entitled to earn interest thereon.  

D.
Tenant shall remit further security to Owner as Additional Rental within ten (10) days of the anniversary date of this Lease such that at all times Tenant shall maintain with Owner security in a sum equal to six (6) months of the then Minimum Annual Rental plus the Operating Escalation Increase then in effect.

E.
In the event that any bankruptcy, insolvency, reorganization or other debtor-creditor proceedings shall be instituted by or against Tenant, its successors or assigns, the Security Deposit shall be deemed to be applied to the payment of any monies or obligations due Owner for periods prior to the institution of such proceedings, and the balance of the Security Deposit, if any, may be retained by Owner in partial satisfaction of its damages, which shall include, among other items, lost rent, legal fees of Owner, and the cost of reletting, the Demised Premises; such costs to include, but not be limited to brokerage commissions, legal fees, cleaning and refurbishing costs.

F.
The damages payable to Owner by reason of any breach(es) by Tenant of any obligation or covenant in this Lease shall not be limited by the amount of the Security Deposit.

43.
Permits, Licenses, Etc. 

             A.
Tenant shall, at its own cost and expense, obtain any and all permits, licenses and/or certificates, of whatsoever kind or nature, from any and all authorities having jurisdiction over the Demised Premises, necessary or required for the occupation and use of the Demised Premises as provided for in this Lease.

44.
  Permitted Use.

A.
As used in this Lease, “Permitted Use” shall mean administrative and sales offices.   The Permitted Use shall also include Tenant taking all reasonable measures within the Demised Premises to prevent theft of merchandise, including installation of electronic monitoring devices at all entrances to the Demised Premises and/or elsewhere therein.  The Owner makes no representations as to the legality of Tenant’s proposed use for the Demised Premises.  Tenant has inspected the certificate of occupancy for the building.  It is understood that the Owner shall not be obligated to pay or cure any violation as may now or in the future exist within the Demised Premises or which may result from Tenant’s use,  it being understood that the foregoing shall be solely Tenant’s obligation.


B.
Tenant always shall be entitled to use the Demised Premises for the Permitted Use during the Lease Term.  Tenant reserves the right to operate its business, if any, in the Demised Premises as it reasonably determines, and Owner shall have no express or implied right to interfere in the operation of Tenant’s business.  Tenant shall procure all licenses and permits required for Tenant’s particular use or occupancy of the Demised Premises and the business being conducted therein.    


C.
THE USE OF THE PREMISES FOR RESIDENTIAL PURPOSES AND THE PREPARATION OF FOOD IN THE DEMISED PREMISES ARE STRICTLY PROHIBITED.
       45.
Intentionally Omitted. 

          
 46.
Late Payment and Returned Check Charge. Other remedies for nonpayment of rent notwithstanding, if the monthly rental payment is not received by Owner on or before the tenth (10th) day of the month for which the rent is due, or if any other payment due Owner by Tenant is not received by Owner on or before the tenth (10th) day of the month next following the month in which Tenant was invoiced, a late payment charge of $250.00 plus seven percent (7.0) of such past due amount shall become due and payable in addition to such amounts owed under this Lease with the exception of the first time under this Lease inclusive of any extensions thereof that Tenant is late.  In the event any check tendered by Tenant for the payment of any installment of Minimum Annual Rent, Additional Rent or any other payment Tenant is obligated to pay to Owner under this Lease, is returned unpaid for reason of insufficient funds or for any other reason, Tenant shall pay to Owner as Additional Rent, the sum of $100.00 for each and every check returned, for the purpose of defraying the expenses incident to handling such returned payment.

            47.
Insurance.

A.
Tenant agrees that it will, at its own cost and expense, take out and maintain in force at all times while this Lease is in effect, for the benefit of Owner as an additional named insured and Tenant, as their respective interests may appear, public liability insurance with a limit of not less than $3,000,000.00 in the case of injury or death to one or more than one person in any one occurrence and with limits of not less than $3,000,000.00 in the case of property damage. Tenant’s insurance coverage in excess of $2,000,000.00 may be maintained under an “umbrella” policy. All such policies or certificates evidencing coverage of this insurance shall be delivered to the Owner upon the commencement of the term of this Lease. All such policies shall require thirty-(30) days' notice by certified mail to Owner of any cancellation or change affecting the coverage or protection of Owner thereunder.

B.
The Tenant shall promptly pay the premiums for such insurance and deliver to the Owner duplicate receipts evidencing payments thereof. All premiums and charges for all of said policies shall be paid by the Tenant and if the Tenant shall fail to make any such payment when due, or fail to carry any such policy, the Owner may, but shall not be obligated to, make such payment or carry such policy, and the amount paid by the Owner, with interest thereon at the interest rate of twenty (20%) percent per annum shall be repaid to the Owner by the Tenant on demand. All such amounts so repayable together with such interest shall be considered as additional rent payable hereunder, for the collection of which the Owner shall have all of the remedies provided in the Lease or by law provided for the collection of rent. Payment by the Owner of any such premium or the carrying by the Owner of any such policy shall not be deemed a waiver, or release the default of the Tenant with respect thereof.

C.
The Tenant shall not violate or permit to be violated any of the conditions or provisions of any policy and shall so perform and satisfy the requirements of the companies writing such policies, such that at all times licensed companies of good standing shall be willing to write and/or continue such insurance. Tenant will promptly repair or replace any plate glass, which is damaged or destroyed.

D.
The limits of the liability insurance required under this Article shall not be construed as a limitation upon Tenant's obligation to indemnify and hold harmless Owner pursuant to the provisions of Article 51. Owner reserves all rights against Tenant to seek indemnification for all losses and/or liability, which shall exceed the coverages afforded under any policy of insurance procured by tenant pursuant to this paragraph.

E.
Owner may at any time request copies of the insurance policy and insurance binder and such additions as necessary to show that the required insurance is in full force and effect.  Tenant’s failure to supply such documents within five (5) business days of such request shall constitute a default pursuant to the requirements of this Lease and an admission that the required insurance is not in full force and effect.

F.
In the event that Owner's insurance premium shall increase as a result of Tenant's noncompliance with any provision of this Lease, Tenant shall reimburse Owner for such increase in premiums within ten (10) days after Owner's rendition of a bill thereof, said sums billed to be additional rental.

G.
In the event that Owner's insurance premium shall increase as a result of Tenant's use of the Demised Premises. Tenant shall reimburse Owner for such increase in premiums within ten (10) days after Owner's rendition of a bill thereof, said sums billed to be additional rental.

41. Real Estate Tax Increase Payment.

A.
Tenant agrees to pay as Additional Rent over and above the Minimum Annual Rental set forth in paragraph "41" 16.67% (hereinafter "Tenant's Percentage") of any and all Real Estate Taxes (as hereinafter defined) above those for the Base Tax Year (as hereinafter defined), as finally determined, imposed on the Land and the Building of which the Demised Premises are a part with respect to every Tax Year (hereinafter defined) or part thereof during the term of this Lease, whether any such increase results from a higher tax rate or an increase in the assessed valuation of the property, or both.  

B.
"Real Estate Taxes" shall mean the sum of the real estate taxes, assessments and special assessments imposed upon the Building and the Land and any rights or interests appurtenant to either (hereinafter defined as "Real Estate Taxes"). If at any time during the term of this Lease the methods of taxation prevailing at the commencement of the term hereof shall be altered so that in lieu of or as an addition to or as a substitute for the whole or any part of the taxes, assessments, levies, impositions or changes now levied, assessed or imposed on real estate and the improvements thereon, there shall be levied, assessed or imposed (i) a tax, assessment, levy, imposition or charge wholly or partially as capital levy or otherwise on the rents received therefrom, or (ii) a tax, assessment, levy, imposition or charge measured by or based in whole or in part upon the Demised Premises and imposed upon Owner, or (iii) a license fee or charge measured by the rents payable by Tenant to Owner, then all such taxes, assessments, levies, impositions or charges, or the part thereof so measured or based, shall be deemed to be included within the term "Real Estate Taxes" for the purposes hereof.  Notwithstanding the fact that the aforesaid increase in Additional Rent is measured by Real Estate Taxes, such increase is Additional Rent and shall be paid by Tenant as provided herein regardless of the fact that Tenant may be exempt, in whole or in part, from the payment of any Real Estate Taxes by reason of Tenant's diplomatic status or for any other reason whatsoever.

C.
The term "Base Tax Year" shall mean the twelve (12) month fiscal period commencing on July 1, 2011 and ending on June 30, 2012.

D.
The term "Tax Year" shall mean each twelve (12) month fiscal period commencing July 1 and ending June 30 following the Base Tax Year, any portion of which fiscal period occurs during the term of this Lease.  

E.
For each Tax Year Tenant shall pay an amount (the "Tax Payment") equal to Tenant's Percentage of the increase of the Real Estate Taxes for such Tax Year above the Real Estate Taxes for the Base Year. All such payments shall be appropriately prorated for any partial fiscal periods in which the term of this Lease shall expire.  

F.
If the taxes for the Base Tax Year shall be reduced from the amount originally imposed after Owner shall have rendered a statement to Tenant with respect to a subsequent tax year, the amount of the Tax Payment with respect to such subsequent tax year shall be adjusted in accordance with such change and Tenant on Owner's demand, shall pay any increase in additional rent resulting from such adjustment.

G.
Within fifteen (15) days next following rendition of the first Owner's statement of Real Estate Taxes as hereinabove provided, which shows an increase in the Minimum Annual Rental for any escalation year, Tenant shall pay to Owner the entire amount of such Tax Payment. 

H.
Tenant shall be entitled to benefit on a pro rata basis in any reduction in Real Estate Taxes awarded to Owner as a result of any tax certiorari proceedings, net after Owner has deducted all reasonable fees and expenses associated with said proceedings. Any credit due Tenant will be credited to any additional rent then due pursuant to the Lease with any balance credited against future Minimum Annual Rental. In no event shall any provision of this paragraph result in any reduction in the rent or additional rent payable pursuant to any other provision of this Lease.

I.
Owner shall give Tenant written notice of each change in Real Estate Taxes which will be effective to create or change Tenant’s obligation to pay Additional Rent pursuant to the provisions of this Article and such notice shall include a copy of the tax bill(s) on which it is based and shall contain Owner’s calculation of the annual rate of Additional Rent payable from such increase in Real Estate Taxes. Except as to errors in calculations, the notice and tax bills thus furnished to Tenant shall constitute a final determination as between Owner and Tenant of the real estate taxes for the periods represented thereby.

42. Broker.


Tenant and Owner each represents on behalf of itself that it has not dealt with any broker, or finder in connection with this Lease.  Tenant and Owner shall indemnify and hold harmless the other against any claim, liability, cost and/or expense (including without limitation, reasonable attorneys’ fees and disbursements) for any brokerage commission or finder’s fee claimed by anyone based on alleged actions of the indemnifying party or its agents or representatives.  This paragraph shall survive any expiration or termination of this Lease.  

43. Condition of Premises.  Tenant covenants and agrees to maintain the Demised Premises in a condition of proper cleanliness, orderliness and state of attractive appearance at all times and said Demised Premises shall also be maintained in keeping with the standards of the building of which the Demised Premises forms a part. Tenant further covenants and agrees, at its own cost and expense, to use all reasonable diligence in accordance with the best prevailing methods for the prevention and extermination of vermin, rats and mice in the Demised Premises.

44. Indemnification and Hold Harmless. The Tenant shall indemnify and keep indemnified and save harmless the Owner against and from any and all claims, in behalf of any person, persons, corporation, corporations, or governmental authority arising from the conduct or management of or from any work or thing whatsoever done by the Tenant in and about the Demised Premises or any part thereof, or the equipment thereof during the term of this Lease, or arising from any condition of any street or sidewalk adjoining said Demised Premises, or of any vaults, passageways or spaces therein or appurtenant thereto created by or permitted by the Tenant, or arising from any act or negligence of the Tenant, or arising from any accident, injury or damage whatsoever, however caused to any person or persons, or to the property of any person, persons, corporation or corporations occurring on, in or about the Demised Premises, or upon or under the sidewalk or street in front thereof arising out of any act or omission to act of the Tenant, and from and against all costs, reasonable counsel fees, expenses and liabilities incurred in or about any such claim, or any action or proceeding brought on account thereof. In case any action or proceeding be brought against the Owner by reason of any such claim, the Owner shall give written notice thereof to the Tenant, and the Tenant shall resist or defend such action or proceeding, but at the sole cost and expense of the Tenant. Tenant shall also hold Owner harmless against any and all reasonable attorneys' fees which Owner may incur arising out of the lease or Tenant's occupancy, whether resulting from any action or claim made by Owner, or whether resulting in Owner's successful defense of any claim or action brought against it by Tenant or any third party.  This indemnification clause shall be enforceable to the fullest extent permitted by the law.

45. Utilities and Other Services.

Owner shall provide Tenant with the following utilities:

a) Heat as and when provided to the Building;
b) Water for ordinary lavatory purposes.

Tenant shall be responsible for any other utility requirements including gas, electricity and air conditioning to the Demised Premises. Tenant may utilize the existing utility lines currently servicing the Demised Premises, if any.  

ELECTRICITY;

Owner shall provide to the electrical closet on the floor of the Building where the Demised Premises are located the electrical capacity that is currently available in such electrical closet (the “Maximum Capacity”).  Tenant shall not use any electrical equipment in the Demised Premises, which causes Tenant’s demand for electricity to exceed the Maximum Capacity.  Owner shall not be liable in any way to Tenant for any failure or defect in the supply or character of electric service furnished to the Demised Premises.

Tenant shall obtain electricity directly from the public utility company furnishing electricity to the Building at Tenant's sole cost and expense. Tenant shall purchase its utility requirements directly from the utility company supplying the same and shall promptly pay for same based upon separate meters.  

Tenant agrees not to connect any electrical equipment of any type to the Building electric distribution system.  In no event shall Tenant use or install any fixtures, equipment or machines the use of which in conjunction with other fixtures, equipment and machines in the Demised Premises would result in an overload of the electrical circuits servicing the Demised Premises.  Tenant shall not make or perform or permit the making or performing of any alterations to wiring, installations or other electrical facilities in or serving the Demised Premises and the Building without the prior written consent of Owner in each instance.  Should Owner grant any such consent, all additional risers or other equipment required therefor shall be installed by Owner and the cost therefor shall be paid by Tenant upon Owner’s demand.
Owner shall not be liable in any way to Tenant for any failure or defect in the supply or character of electric energy furnished to the Demised Premises by reason of any requirement, act or omission of the public utility providing the Building with electricity or for any other reason whatsoever.

46. As Is.  Tenant acknowledges and represents to Owner that it has inspected and examined, or caused to be inspected and examined, the Demised Premises and that it is familiar with the physical condition and state of repair thereof, and Tenant does hereby agree to accept same in its existing condition and state of repair, subject to any and all defects therein, latent or otherwise, “AS IS”, and except as expressly provided herein to the contrary, Owner shall have no obligation to do any work or make any installation, repair or alteration of any kind to or in respect thereof, other than as expressly set forth in this Lease, it being agreed that the taking of possession of the Demised Premises by Tenant shall be conclusive of evidence that Tenant accepted the same and that the same and the Building were in good condition at the time possession was taken. Neither Owner nor its agents or employees have made any representation with respect to the Building, the Land, or the Demised Premises, except as expressly set forth herein, and no rights, easements, or licenses are acquired by Tenant by implication or otherwise except as expressly set forth in this lease.

47. Sprinkler.   In the event that a sprinkler system is installed in accordance with provisions and requirements of paragraph "29" Owner shall notify Tenant of the cost of sprinkler supervisory service and the monthly amount required to pay for same. Tenant shall thereafter pay such monthly charge as additional rent together with the monthly rental installment.

48. Additional Re Paragraph "9". Supplementing the provisions of Paragraph "9" hereof, Owner shall not be obligated to commence any repairs or restorations to the Demised Premises as required thereunder unless and until Owner has received the proceeds of all fire insurance policies affecting the building of which the demised premises forms a part.

In the event Owner has received such insurance proceeds and does not commence the repairs or restorations with ninety (90) days thereafter and/or does not thereafter diligently pursue the completion of such repairs or restorations, Tenant shall have the right upon thirty (30) days prior written notice to Owner to cancel this lease and, upon formal surrender of the Demised Premises be released from all prospective obligations hereunder.

49. Diagram and Measurements.

A.
Tenant acknowledges that it has been informed by Owner that, if any diagram is attached to this Lease; it is solely for the purpose of identifying the Demised Premises demised hereunder and Owner has made no representation and is unwilling to make any representation and nothing in this Lease shall be deemed or construed to be a representation or covenant as to the dimensions of and/or the square foot area contained in the demised premises.  Tenant further acknowledges that the Minimum Annual Rental and any additional rental to be paid by Tenant pursuant to this Lease is based upon Tenant's agreement as to the fair rental value of the demised premises. Tenant shall not be entitled to any reduction in the Minimum Annual Rental or Additional Rentals to be paid hereunder in the event that the actual square footage of the demised premises is less than portrayed.


B.
Measurements.  The Tenant hereby acknowledges and agrees that neither Owner nor anyone acting on behalf of the Owner has made any representations with respect to the square footage of the Demised Premises.  The Tenant has inspected the Demised Premises and relies upon its own judgment in computing such square footage and accepts any statement concerning same included in this Lease.

50. Fees and Expenses.  Whenever any default, request, action or inaction by Tenant causes Owner to engage an attorney and/or incur any other expense, Tenant agrees that it shall pay such attorney's reasonable fee or expense, as additional rent, within ten (10) days after being billed therefor by Owner.

51. Attorneys’ Fees and Disbursements.
A.
Tenant shall pay to Owner upon demand all costs and expenses, including, without limitation, reasonable attorneys’ fees and reasonable expert fees and disbursements, incurred by Owner in any action, suit or proceeding to which Owner may be a party by reason of any act or omission of Tenant.  Tenant shall also pay to Owner, upon demand, all costs and expenses, including, without limitation, reasonable attorneys’ fees and disbursements, incurred by Owner in enforcing any of the covenants and provisions of this Lease, whether or not any action, suit or proceeding is actually brought by Owner against Tenant on account of the enforcement of any covenant or provision hereof; and all such costs, expenses and reasonable attorneys’ fees and disbursements may be included in and form a part of any judgment entered in any action, suit or proceeding brought by Owner against Tenant under this Lease. All of the sums paid or obligations incurred by Owner as aforesaid, together with interest at the lesser of the maximum legal rate or three (3%) percent per annum in excess of the rate interest accrues on judgments in the State of New York, together with statutory legal costs, shall be paid by Tenant to Owner on demand; and if the Lease will not have been terminated, such monies due to Owner shall be deemed to be rent and/or additional rent due hereunder.  This obligation includes but is not limited to:

a.
Any action or proceeding by Owner to terminate the Lease and regain possession of the Demised Premises;

b.
Any other action or proceeding by Owner against Tenant (including but not limited to any arbitration proceeding);

c.
Any default by Tenant in the observance or performance of any obligation under the Lease (including, but not limited to matters involving: payment of rent and additional rent; computation of escalations; alterations or other Tenant work; and subletting or assignment), whether or not Owner commences any action or proceeding against Tenant or vice versa, including defending “Yellowstone” actions and any other actions whether seeking legal or equitable relief;

d.
Any assignment, sublease, or leasehold mortgage proposed or granted by Tenant (whether or not permitted under this Lease), and all negotiations with respect thereto; 

e.
Any alteration of the Demised Premises by Tenant not otherwise covered by this Lease herein, and all negotiations with respect thereto; 
f.
Any litigation commenced by Tenant against Owner if Owner is the prevailing party; and
g.
Any litigation commenced by a Third Party against Owner based on Tenant’s actions or failure to act.

B.
If an order for relief is entered, or if any stay of proceedings or other act becomes effective in favor of Tenant or Tenant’s interest in this Lease in any proceeding which is commenced by or against Tenant under the present or any future Federal bankruptcy code or any other present or future applicable Federal, State or other statute, Owner shall be entitled to invoke any and all rights and remedies available to it under such bankruptcy code, statute, laws of this Lease, including, without limitation, such rights and remedies as may be necessary to adequately protect Owner’s right, title and interest in and to the Demised Premises or any part thereof, and to adequately assure the complete and continuous future performance of Tenant’s obligations under this Lease.

C.
Owner’s negotiating, or entering into a lease with a third party affecting the Demised Premises or any part thereof after a Default by Tenant shall not diminish Owner’s right to collect any monies or damages due to Owner from Tenant, unless and only to the extent that Owner will have actually received payment from the third party pursuant to such negotiations or lease, and provided that such payment is explicitly for use or occupancy of the Demised Premises for a period of time for which Tenant would have been liable for rent, additional rent and other charges under the provisions of this Lease.

D.
Tenant's obligation under this section shall survive the expiration of the term or any other termination of this Lease.  (This Paragraph is intended to supplement and not to limit, other provisions of this Lease pertaining to indemnities and/or attorneys' fees.)

52. No Attornment.
All checks tendered to Owner as and for the rent and/or additional rent required hereunder shall be deemed payments for the account of the Tenant. Acceptance by the Owner of rent and/or additional rent from anyone other than the Tenant shall not be deemed to operate as an attornment to the Owner by the payor of such rent and/or additional rent or as a consent by the Owner to an assignment of this Lease or subletting by the Tenant of the Demised Premises to such payor, or as a modification of any of the provisions of this Lease.

53. Tenant's Certificate and Non-Disturbance.

A.
Tenant shall, without charge at any time and from time to time, within ten (10) days after request by Owner, certify by written instrument, duly executed, acknowledged and delivered, to Owner or any person, firm or corporation specified by Owner.

i.
that this Lease is unmodified and in full force and effect (or, if there has been modification, that the same is in full force and effect as modified and stating the modifications);

ii.
whether there are then existing any alleged setoffs or defenses against the enforcement of any of the agreements, terms, covenants or conditions upon the part of Owner to be performed or complied with under this Lease (and, if so, specifying the same); and

iii.
the date, if any, to which the rental and other charges hereunder have been paid in advance.

B.
Within ten (10) days after request by Tenant, Owner shall without charge, provide Tenant with a similar certified written instrument providing, in addition to the information specified in this Article, the amount of security on deposit.


C.
Owner agrees to use reasonable efforts to obtain non-disturbance agreements from any existing mortgagee, future mortgagees or Ground Lessees of the real property of which the Demised Premises forms a part, whereby, the mortgagees or Ground Lessees agree to continue this Lease so long as this Lease is in full force and effect and Tenant is not in default under any provision of the Lease beyond applicable grace or notice and cure period.  Nothing contained herein shall impose an absolute obligation upon Owner to obtain such a non-disturbance agreement from any existing mortgagee, future mortgagees or Ground-Lessees of the real property of which the demised premises forms a part, and Tenant shall have no claim against Owner for Owner’s inability or failure to obtain any such non-disturbance agreement, so long as Owner has used reasonable efforts.  In the event any existing mortgagee, future mortgagees or Ground Lessees require the payment of a fee or any compensation whatsoever for entering into a non-disturbance agreement, Tenant shall pay said fee or compensation. 

54. Claims of Tenant.
With respect to any provisions of this Lease which provides, in effect, that Owner shall not unreasonably withhold or unreasonably delay any consent or any approval, Tenant in no event shall be entitled to make, nor shall Tenant make, any claim, and Tenant hereby waives any claim, for money damages, nor shall Tenant claim any money damages by way of set off, counterclaim or defense based upon any claim or assertion by Tenant that Owner has unreasonably withheld or unreasonably delayed any consent or approval. Tenant's sole remedy shall be an action or proceeding to enforce any such provision, or for specific performance, injunction or declaratory judgment.

55. Owner's Liability.
Tenant agrees that the liability of Owner under this Lease and all matters pertaining to or arising out of the tenancy and the use and occupancy of the Demised Premises shall be limited to Owner's interest in the building of which the Demised Premises forms a part, and in no event shall Tenant make any claim against or seek to impose any personal liability upon any individual, general or limited partner of any partnership, or principal of any firm or corporation that may now be or hereafter become the Owner.

56. Repairs. Owner shall be responsible only for structural repairs except structural repairs caused by damage of Tenant. Non-structural interior repairs, including but not limited to repairs to windows, doors and all glass in the Demised Premises are Tenants responsibility.     Tenant shall be responsible for all repairs to its alterations, installations, additions or improvements, included but not limited to any plumbing work done by Tenant.  Owner is responsible for roof repairs, except as hereinafter set forth. If the Tenant, with Owner's consent, makes any openings in the roof or installations on the roof, the Tenant must then employ the Owner's roofing contractor to seal such openings and make any repairs to the roof that may be damaged by such openings or installations.  The Tenant agrees to pay to Owner, as additional rent hereunder, the reasonable cost of such roofing work that may be required, and Owner shall be responsible for the work of its roofing contractor. If Tenant fails to use Owner's roofing contractor to perform any such roofing work, or if the Tenant uses the roof for any purpose other than work permitted above, Tenant shall be responsible for all roof repairs and damage from roof leaks and for any damages sustained by Owner by virtue of any loss or diminution in value of any existing roof warranties.

57. Tenant's Alterations. Subject to the provisions hereinafter set forth, Owner agrees that it will not unreasonably withhold the prior written consent for Tenant to make alterations, installations, additions or improvements referred to in Paragraph "3" hereof and such alterations, installations, additions or improvements, except for structural alterations for which Owner shall have absolute discretion as to approval (hereinafter sometimes collectively referred to as "alterations"), and all such alterations shall be made and performed in conformity with and subject to the following provisions:

(A)
All alterations shall be made and performed at Tenant's sole cost and expense in a good workmanlike manner, in conformity with all of the rules and regulations of any and all governmental authorities having jurisdiction thereof and shall be done in such manner as not to disturb or interfere with any other tenant in the building of which the demised premises forms a part.

(B)
The alterations shall not affect the structural parts of the demised premises or of the building of which the demised premises forms a part.

(C)
Tenant shall submit to Owner detailed plans and specifications for the proposed alteration and shall not commence any such alteration without first obtaining Owner's written approval of such plans and specifications, and any amendments thereto, which approval Owner agrees not to unreasonably withhold; and if the approval of, or notice to, any ground lessor or mortgagee is required in connection with any alteration. Tenant shall not commence such alteration until such approval has been received or such notice has been given, as the case may be.

(D)
That Owner does not represent that any plans as agreed on between Owner and Tenant will be acceptable to the Department of Buildings, only that the Tenant may submit said plans and attempt to have them approved.  In the event that said plans are not approved, Owner and Tenant will work together, at Tenant’s cost, to attempt to devise an acceptable set of plans for the alterations of the Subject Demised Premises.  Tenant may not submit amendments to said plans without first obtaining Owner’s written approval, which shall not be unreasonably withheld, conditioned or delayed.

(E)
Prior to the commencement of the proposed alteration, Tenant shall cause its contractors to furnish to Owner duplicate original policies of workmen's compensation insurance covering all men to be employed in connection with such alteration, including all of those to be employed by all contractors and subcontractors, and of comprehensive liability insurance (including property damage coverage) in which Owner, and its managing agent, if any, shall be named as parties insured, which policies shall be issued by companies and shall be in form and amounts reasonably satisfactory to Owner and shall be maintained by Tenant until the completion of such alteration.
(F)
All permits, approvals and certificates required of all government authorities shall be promptly obtained by Tenant and his representatives and submitted to Owner.

(G)
Prior to the commencement of any work, Tenant shall submit to Owner the name of the contractor or contractors who will be doing the work for Owner's prior approval.

(H)
Prior to the commencement of any work, Tenant shall furnish to Owner a duly executed copy of a contract or contracts with the contractor or contractors who shall do the alterations.  All such contracts must include clauses whereby the Owner is named as additional insured on all contractor’s liability insurance, and such contracts shall also provide for lien waivers to be provided (and simultaneously copied to Owner) as payments for work performed are made.  Simultaneously therewith, Tenant shall also furnish to Owner, in form acceptable to Owner, the personal guarantee of Claude Simon (the “Guarantor”) whereby the Guarantor guarantees the completion of the alterations within a reasonable period of time after the commencement of the alterations, free and clear of all encumbrances, security interests and mechanic's or materialmen's liens.

(I)
After the said alteration has been completed, Tenant shall obtain a "sign-off” from the Buildings Department and shall thereafter obtain a change in the Certificate of Occupancy, if required by reason of the alteration. Tenant shall furnish Owner with these documents within a reasonable period of time.

(J)
The provisions of this Paragraph are in addition to and not in limitation of the provisions in Paragraph "3" of this Lease.

58. Additional Re: Tenant's Alterations. Anything to the contrary contained in Paragraph "3" and Paragraph "64" hereof notwithstanding, Tenant shall be permitted to make non-structural alterations of an ornamental or decorative type and/or nature to the Demised Premises not exceeding an aggregate cost of TWENTY-FIVE THOUSAND AND 00/100 ($25,000.00) DOLLARS without the consent or approval of Owner provided Tenant shall otherwise comply with the provisions of subparagraphs "A", "B", "E", and "H" of Paragraph "64" hereof. For the purpose of this Paragraph, any change by Tenant involving the removal or replacement of paneling, partitions, railings and like installations, shall not constitute a structural alteration.

59. Waste Removal, Etc. Tenant shall, at its own cost and expense, promptly dispose of all garbage, ashes and waste by private carter arising from the conduct of its business in the Demised Premises at such times and in such manner so as to avoid any obnoxious or offensive smells or odors therefrom or otherwise interfere with the comfort and quiet enjoyment of the other occupants of the building of which the Demised Premises forms a part. Tenant further covenants and agrees, at the Tenant's own cost and expense, to keep the drain, waste line and connections with mains, emanating from the Demised Premises, free from obstruction to the reasonable satisfaction of the Owner, its agents and all authorities having jurisdiction thereof. Tenant further covenants and agrees that Tenant will, at Tenant's own cost and expense, keep and maintain the exterior of the Demised Premises as to the cleanliness of the Demised Premises, including the windows and doors. No merchandise, boxes, receptacles or debris of any kind, nature or description are to be placed or stored upon the front of the Demised Premises, it being Owner's intention to require Tenant to conduct its business solely within the Demised Premises herein demised. The Tenant shall maintain the areas located outside the front and rear of Demised Premises free of all refuse, rubbish, litter, and garbage, shall dispose all refuse, rubbish, litter and garbage in proper receptacles only, and shall not cause or permit any refuse, rubbish, litter or garbage to accumulate other than in proper receptacles. In the event the Tenant defaults in the observance or performance of this provision in any manner, after notice to Tenant and Tenant's failure to cure within said notice period, the Owner shall be entitled to, but not obligated to maintain said areas for the account of Tenant and charge the Tenant as additional rent any costs, fees or other charges incurred by the Owner by reason of the Tenant's default. This shall be in addition to and not as a substitute for any other rights and remedies available to Owner under this Lease.  Tenant shall be responsible throughout the term of this Lease for the repair and maintenance of the sewer servicing the building in which the Demised Premises are located if said repair, and maintenance is necessitated by Tenant’s negligence or actions, and for any sewer backups that may arise from use of the Demised Premises during the term of this Lease, if due to Tenant's negligence. Any expense incurred therefor shall be paid by Tenant as Additional Rent.

Tenant also agrees through the term hereof, at its sole cost and expense to maintain all sanitary systems and installations serving the Demised Premises to the point with which they connect with the main vertical users and stacks of the Building in good order and otherwise in accordance with the prevailing methods for doing so in Manhattan.

60. Compliance with Environmental Laws.
A.
Owner represents that it is not aware of any conditions constituting violations of Environmental Laws and that there are no known outstanding violations of the Environmental Laws.

B.
Tenant agrees to fully comply with, and to take no action or fail to take any action which shall or may result in a violation of any federal, state or local law, statute, code, ordinance, regulation, rule or other requirement (including, but not limited to, consent decrees and judicial or administrative orders), relating to health or safety or the environment, all as amended or modified from time to time (collectively, "Environmental Laws"). Tenant shall not engage in operations at the Demised Premises or in the Building which involves the generation, manufacture, refining, transportation, treatment, storage, handling or disposal of "hazardous substances" or "hazardous wastes", as such terms are defined under any Environmental Laws. Tenant further covenants that it will not cause or permit to exist as a result of an intentional or unintentional action or omission on its part, the releasing, spilling, leaking, pumping, pouring, emitting, emptying or dumping from, on or about the Building or the land on which it is located of any hazardous substances or hazardous waste. In the event that any lien shall be asserted against Owner, any property of Owner, the Demised Premises, the Building, the land or the Property in connection with any Environmental Laws as a result of any act or failure to act by Tenant, Tenant covenants and agrees to immediately discharge such lien, or cause the same to be discharged, by bonding or as otherwise allowed by law is discharged within thirty (30) days after the filing thereof.

C.
Notwithstanding the foregoing, Tenant shall, at Tenant's own expense, make all submissions to, provide all information to, and comply with all requirements of all Environmental Laws and each and every federal, state or local agency, authority, bureau, division and board (collectively, the "Authorities"). Should the Authorities deem that a cleanup plan be prepared and that a cleanup be undertaken because of any spills or discharges of hazardous substances or hazardous wastes at the Demised Premises caused by Tenant which occur during the term of this Lease and are caused by Tenant, then Tenant shall, at Tenant's own expense, prepare and submit the required plans and financial assurances, and carry out the approved plans. Tenant's obligations under this Article shall also arise if there is any closing, terminating or transferring of or changes in operations of an establishment at the Demised Premises pursuant to Environmental Laws. At no expense to owner, Tenant shall promptly provide all information required by Owner for preparation of non-applicability affidavits and shall promptly sign such affidavits when requested by Owner. Tenant shall indemnify, defend and save harmless Owner from all costs, penalties, fines, suits, procedures, claims and actions of any kind, including reasonable attorney's fees, arising out of or in any way connected with any spills or discharges or hazardous substances or hazardous wastes at the Demised Premises which occur during the Term of this Lease; and from all costs, penalties, fines, suits, procedures, claims and actions of any kind, including reasonable attorney's fees, arising out of Tenant's failure to provide all information, make all submissions and take all actions required by any and all Environmental Laws and/or the Authorities. Tenant's obligations and liabilities under this paragraph shall continue so long as the Authorities retain jurisdiction over Owner, the Building or the Demised Premises. Tenant's failure to abide by the terms of this paragraph shall be subject to equitable relief. Tenant shall not however be responsible for cleanups and the costs associated therewith if the condition was not caused by Tenant.

D.
With respect to Tenant's occupancy of the Demised Premises, Tenant shall promptly provide Owner with any notices, correspondence and submissions made by Tenant to or received by Tenant from the Authorities.

E.
In the event of Tenant's failure to comply in full with this Article, Owner may, at its option, perform any and all of Tenant's obligations as aforesaid and all costs and expenses incurred by Owner in the exercise of this right shall be deemed to be additional rent payable in accordance with this Lease.

F.
Tenant's obligations under this Article shall only extend to actions or conditions caused by Tenant occurring on and after the Commencement Date and shall survive the expiration or sooner termination of this Lease.

61. No Representation by Owner. Tenant expressly acknowledges and agrees that Owner has not made and is not making, and Tenant, in executing and delivering this Lease, is not relying upon any warranties, representations, promises, or statements, except to the extent that the same are expressly set forth in this Lease. It is understood and agreed that all understandings and agreements heretofore had between the parties are merged in this Lease, which alone fully and completely express their agreement and that the same are entered into after full investigation, neither party relying upon any statement or representation not embodied in this Lease made by the other.

62. Compliance with Americans with Disability Act.

A.
Tenant agrees to fully comply with, and to take no action or fail to take any action which shall or may result in a violation of any federal, state or local law, statute, code, ordinance, regulation, rule or other requirement (including, but not limited to, consent decrees and judicial or administrative orders), relating to the Americans with Disabilities Act, all as amended or modified from time to time (collectively, "ADA Laws").  In the event that any lien shall be asserted against Owner, any property of Owner, the Demised Premises, the Building, the land or the Property in connection with any ADA Laws as a result of any act or failure to act by Tenant, Tenant covenants and agrees to immediately discharge such lien, or cause the same to be discharged, by bonding or as otherwise allowed by law is discharged within three (3) days after the filing thereof.

B.
Notwithstanding the foregoing. Tenant shall, at Tenant's own expense, make all submissions to, provide all information to, and comply with all requirements of all ADA Laws and each and every federal, state, or local agency, authority, bureau, division and board (collectively, the "Authorities"). Should the Authorities deem that certain alterations to the Premises or the Building of which the Demised Premises forms a part are required because of Tenant's use of the Demised Premises or alterations made by Tenant to the Demised Premised caused by Tenant which occur during the Term of this Lease and caused by Tenant, then Tenant shall, at Tenant's own expense, prepare and submit the required plans and financial assurances, and carry out the approved plans. Tenant's obligations under this Article shall also arise if there is any change in the operations of an establishment at the Demised Premises pursuant to ADA Laws. Tenant shall indemnify, defend and save harmless Owner from all costs, penalties, fines, suits, procedures, claims and actions of any kind, including reasonable attorney's fees, arising out of or in any way connected with any violation of the ADA Laws or need for compliance with the ADA Laws at the Demised Premises which occur during the Term of this Lease; and from all costs, penalties, fines, suits, procedures, claims and actions of any kind, including reasonable attorney's fees, arising out of Tenant's failure to provide all information, make all submissions and take all actions required by any and all ADA Laws and/or the Authorities. Tenant's obligations and liabilities under this paragraph shall continue so long as the Authorities retain jurisdiction over Owner, the Building or the Demised Premises. Tenant's failure to abide by the terms of this paragraph shall be subject to equitable relief.

C.
With respect to Tenant's occupancy of the Demised Premises, Tenant shall promptly provide Owner with any notices, correspondence and submissions made by Tenant to or received by Tenant from the Authorities.
D.
In the event of Tenant's failure to comply in full with this Article, Owner may, at its option, perform any and all of Tenant's obligations as aforesaid and all costs and expenses incurred by Owner in the exercise of this right shall be deemed to be additional rent payable in accordance with this Lease.

E.
Tenant's obligations under this Article shall only extend to actions or conditions caused by Tenant occurring on and after the Commencement Date and shall survive the expiration or sooner termination of this Lease.

63. Quiet Enjoyment of Other Occupants.

A.
Tenant acknowledges and understands that the Building is occupied by other tenants and that any breach or threatened breach of the limitations on the use of the Demised Premises, particularly with respect to noise and loitering by patrons, may constitute a material infringement on the quiet enjoyment of the other tenants and will seriously and irreparably damage and impair Owner’s business.  For the foregoing reasons, Tenant acknowledges and agrees that the manner in which Tenant operates the Demised Premises is OF THE ESSENCE to this Lease, and Tenant’s covenants and agreements hereinbefore set forth have materially induced Owner to deliver this Lease.  Tenant agrees that any breach of such covenants and agreements affecting quiet enjoyment of the other tenants shall be a material breach of this Lease; that irreparable damage to Owner might result if these covenants and agreements are not specifically enforced; and therefore that in addition to all other rights and remedies of Owner as provided herein such covenants and agreements shall be enforceable in a court of competent jurisdiction by a decree of specific performance and by appropriate injunctive relief, all in accordance with applicable law.  In addition, Tenant agrees to indemnify and hold Owner harmless from and against any and all loss or damage which Owner may incur as a result of the breach by Tenant of any of the foregoing restrictions, including, without limitation, any withholding of rent by tenants of the Building, and reasonable attorneys’ fees and disbursements incurred by Owner in connection with any litigation or negotiations with Tenant or any other tenants of the Building with respect to the foregoing.

B.
The Tenant agrees that it will earnestly endeavor to prevent its agents, employees, customers and contractors from loitering in or around the Building.

C.
Tenant shall take all measures necessary to insure that the business to be conducted at the Demised Premises shall be conducted at all times in a manner which maintains the decorum in and around the Building and to avoid any queuing or other congregation of individuals outside the Demised Premises waiting to enter the Demised Premises.

D.
Tenant agrees at its own cost and expense to do whatever reasonable soundproofing is necessary in the Demised Premises so that no sounds will disturb the quiet enjoyment of the Owner’s other tenants.  

E.
Tenant’s failure to promptly cease and desist from causing or permitting unreasonable noise, or noxious odors to emanate from the Demised Premises, or causing or permitting unreasonable queuing or other congregation of individuals outside the Demised Premises waiting to enter into the Demised Premises, upon notice from Owner to Tenant is a substantial breach of Tenant’s covenants under this Lease agreement.

64. Prohibited Use.  Tenant is specifically precluded from engaging in any business or conduct at the Demised Premises involved with any of the following:

a.
sale or use of living or dead animals (excluding products made or of incorporating tanned and finished leathers and hides);

b.
arcade games, video machines or amusements;

c.
use of chemicals, paints or solvents;

d. sale or promotion of adult entertainment or sexually explicit material;

e. gambling, check cashing, rent collection or real estate management;

f. promulgation of, or opposition to political or civil rights of any group;

g. promulgation of, or opposition to animal rights, abortion rights or other controversial subjects;

h. any illegal activity;

i. music and dance presentation;

j. sale of live flowers;

k. playing live music or use of a disc jockey; or

l. using the Demised Premises in a manner which shall detract from the character, appearance or dignity of the Building, or which causes a nuisance or injury to the other tenants, occupants and/or users of the Building or adjoining buildings.



m.
preparation of food or food products.

65. Trash Removal.  

A.
Tenant shall be responsible for all trash removal at its sole cost and expense by a commercially licensed and bonded trash remover approved by the City and State of New York.  Tenant is prohibited from depositing and placing any of its commercial trash and waste with the refuse and trash of Owner.  Tenant will be required to have one of its employees supervise the pick up and clean up immediately following the actual pickup of trash and waste.  Tenant shall not store garbage or chemicals or cleaning solutions in the Demised Premises or in any other area without such precautions as will prevent odors and insure that the garbage is sealed in air tight containers.  In the event of a strike by carting and/or waste disposal companies, Tenant shall remain responsible for proper removal of garbage from the Demised Premises.  All of Tenant’s trash must be bagged and secured and left in the location directed by Owner.

B.
Tenant will not dispose of commercial waste by improper means and will contract for regular pickup of commercial waste by a licensed carting company.  At no time will Tenant store or dispose of garbage or trash in such manner or in such place as will violate any laws, rules or regulations of any bureau or department of the City, State or Federal government.

66. Signs. Tenant shall be entitled to place lettering on the directory in the lobby and on the entrance door to the Demised Premises advertising Tenant’s business.  Before the installation of said lettering a plan showing the size, color, location and character of the proposed lettering shall be submitted to the Owner for its approval, such approval not to be unreasonably withheld, and further provided that at the termination of the term of this Lease, Tenant shall, at its own cost and expense cause the removal of said lettering.  
67. Flammable Materials.  The Tenant nor any of Tenant's servants, employees, agents, visitors, or licensees shall not bring, keep or use in or upon the Demised Premises of the Building of which they form a part, any solvent having a flash point below 110 degrees F., nor shall any liquid which emits volatile vapors below the temperature of 100 degrees F. be brought, kept or used in or upon the demised premises or the building of which they form a part, except as follows:

i. If more than one but not more than two gallons of such liquids are kept on the premises, they shall be stored in safety cans. If more than two but less than ten gallons of such liquids are kept on the Demised Premises, they must be stored in safety cans and kept in a cabinet purchased or constructed by Tenant which is approved by the Fire Insurance Rating Organization. Reasonable amounts in excess of ten gallons may be kept provided they are stored in a vault constructed by Tenant in manner approved by said Organization.

ii. Any use or storage of such liquids shall at all times be in accordance with the requirement so the Fire Department Board of Fire Underwriters and the Fire Insurance Rating Organization.

iii. Alcohol to be served to and consumed by Tenant’s patrons may be maintained at and stored in the Demised Premises.

68. Local Laws. Any reference in this Lease to the governing authorities shall be deemed and construed to mean and/or refer to the County of New York and City of New York as the context shall require or permit, and any reference to any body of local laws, rules or regulations, shall be deemed and construed to mean the comparable local laws, ordinances, rules or regulations of the local government body having jurisdiction in the area where the Building of which the demised premises forms a part, is located, including but not limited to the New York City Landmarks Preservation Commission.

69. Liens. Tenant shall have no power to do any act or make any contract which will create or be the foundation for any lien, mortgage or other encumbrances upon the reversion or other estate of Owner, or of any interest of Owner in the Demised Premises or in the building or furniture, fixtures or improvements thereon or therein; it being agreed that should Tenant cause any alterations, rebuildings, replacements, changes, additions, improvements or repairs to be made to the Demised Premises or of labor performed or material furnished therein, thereon or thereto, neither Owner nor the Demised Premises shall under any circumstances be liable for the payment of any expense incurred or for the value of any work done or material furnished, but all such alterations, rebuildings, replacements, changes, additions, improvements and repairs, and labor and material, shall be made, furnished and performed at Tenant's expense, and Tenant shall be solely and wholly responsible to contractors, laborers and materialmen furnishing and performing such labor and material. If, because of any act or omission (or alleged act or omission) of Tenant, any mechanic's or other lien, charge or order for the payment of money, shall be filed against the Demised Premises or the building or furniture, fixtures or improvements thereon or therein, or against Owner (whether or not such lien, charge or order is valid or enforceable as such), Tenant, at its own cost and expense, shall cause the same to be canceled and discharged of record or bonded within thirty (30) days after notice by Owner to Tenant of the filing thereof, and Tenant shall indemnify and save harmless Owner against and from all costs, expenses, liabilities, losses, damages, suits, fines, penalties, claims and demands including reasonable counsel fees, resulting therefrom. The failure of Tenant to timely cause any mechanics or other lien to be removed shall be a violation of a substantial obligation of Tenant's tenancy.

70. Plate Glass. If any plate glass exists, Tenant agrees promptly to replace any and all plate and other glass damaged or broken from any cause whatsoever in and about the leased Demised Premises. Tenant shall maintain plate glass insurance coverage therefore. 

71. Owner's Easement. Owner reserves the right to maintain and install electrical, water and other utility lines and conduits in and through the demised premises for the servicing of the Building in which the demised premises is located and the other adjoining premises owned by Owner, so long as same do not unreasonably interfere with the Tenant's usable space in any substantial amount.  Owner shall install said electrical, water and other utility lines and conduits in the demised premises in existing locations (after Tenant’s initial alteration) and/or in a concealed manner so as not to unreasonably interfere with the conduct of Tenant’s business at the demised premises. Owner shall have the right of access through the Demised Premises to the basement portion of the Building to effect repairs and to maintain equipment located thereat.  Owner shall provide Tenant with reasonable notice when access to the basement is required, however nothing contained herein shall prevent Owner from entering the Demised Premises and the basement without notice in the event of an emergency.

72. Additional Re: Paragraph "13". Supplementing the provisions of Paragraph " 13" hereof:

A
 Whenever Owner is permitted access to the Demised Premises, in accordance with the provisions of this Lease, Owner shall enter the Demised Premises in a manner as to not unreasonably interfere with the conduct of Tenant's business at the Demised Premises except that this Paragraph shall not be construed to require that Owner must seek access to the Demised Premises during off-business hours or that Owner shall be required to have any work done at the Demised Premises performed on an overtime or off-business-hour basis.

B.
Whenever Owner requires access to the Demised Premises, except in cases of emergency, Owner shall give tenant reasonable notice of its intention to enter the demised premises.

C.
Whenever Owner requires access to replace pipes or conduits or install new pipes and/or conduits in the Demised Premises, Owner shall replace such pipes and conduits and/or install new pipes and/or conduits in the demised premises in existing locations (after Tenant's initial alteration) and/or in a concealed manner so as not to unreasonably interfere with the conduct of Tenant's business at the Demised Premises.

73. Assignment and Subletting.

a.
Transfers. Tenant shall not, without the prior written consent of Owner, assign, mortgage, pledge, encumber, sublet or otherwise transfer, this Lease or any interest hereunder, permit any assignment or other such foregoing transfer of this Lease or any interest hereunder by operation of law, or sublet the Premises or any part thereof (all of the foregoing are hereinafter sometimes referred to collectively as "Transfers" and any person to whom any Transfer is made or sought to be made is hereinafter sometimes referred to as a "Transferee"). To request Owner's consent to any Transfer, Tenant shall notify Owner in writing, which notice (the "Transfer Notice") shall include (i) the proposed effective date of the Transfer, which shall not be less than thirty (30) days after the date of delivery of the Transfer Notice, (ii) a description of the portion of the Demised Premises to be transferred (the "Subject Space"), (iii) all of the terms of the proposed Transfer and the consideration therefor, including a calculation of the "Transfer Premium," as that term is defined below, in connection with such Transfer, the name and address of the proposed Transferee, and a copy of all existing and/or proposed documentation pertaining to the proposed Transfer, including all existing operative documents to be executed to evidence such Transfer or the agreements incidental or related to such Transfer, and (iv) current financial statements of the proposed Transferee, and/or its principals, credit agency authorization the nature of such Transferee's business and proposed use of the Subject Space, and such other information as Owner may reasonably require to determine the financial responsibility of the proposed Transferee. Any Transfer made without Owner's prior written consent shall, at Owner's option, be null, void and of no effect. Whether or not Owner shall grant consent, Tenant shall pay Owner's reasonable review and processing fees, as well as any reasonable legal fees incurred by Owner all as additional rent, within ten (10) days after written request by Owner.

b.
Owner's Consent. Owner shall not unreasonably delay or withhold its consent to any proposed Transfer of the Subject Space to the Transferee on the terms specified in the Transfer Notice. Owner shall give Tenant written notification of its decision to consent or deny consent to a proposed Transfer no later than twenty (20) business days after receipt of a complete Transfer Notice and all information reasonably requested by Owner therewith, (“Owner’s Notice”). The parties hereby agree that it shall be reasonable under this Lease and under any applicable law for Owner to withhold consent to any proposed Transfer where one or more of the following apply, without limitation as to other reasonable grounds for withholding consent:

1.
The Transferee is of a character or reputation or engaged in a business, which is not consistent with the quality of the Building, or would be a significantly less prestigious occupant of the Building than Tenant;

2.
The Transferee intends to use the Subject Space for purposes, which are not permitted under this Lease;

3.
The Transferee is not a party of reasonable financial worth and/or financial stability in light of the responsibilities involved under the Lease on the date consent is requested;

4.
The proposed Transferee, (i) occupies space in the Building at the time of the request for consent, or (ii) is negotiating with Owner to lease space in the Building at such time;

5.
The proposed assignee's or sublessee's anticipated use of the Demised Premises involves the generation, storage, use or disposal of Hazardous Materials;

6.
That the Tenant is in default of the payment of rent and/or additional rent; or


7.      That the Tenant is in default of any term of the Lease for which a Notice to Cure has been served.

8.
That the transfer is not for a business purpose in connection with a transfer of Tenant’s business and/or is principally for the purpose of transferring only the leasehold estate created hereby.

If Owner consents to any Transfer pursuant to the terms of this Article, Tenant may within six (6) months after Owner's consent, but not later than the expiration of said six-month period, enter into such Transfer of the Demised Premises or portion thereof, upon the same terms and conditions as are set forth in the Transfer Notice furnished by Tenant to Owner pursuant to this Article.

c.
Transfer Premium. If Owner consents to a Transfer, and the Tenant receives consideration of any kind whatsoever from the Transferee, then as a condition thereto which the parties hereby agree is reasonable, Tenant shall pay to Owner any “Transfer Premium”, as that term is defined in this Section received by Tenant from such Transferee.  In the event of an assignment or sublet of the entire Subject Space “Transfer Premium” shall mean fifty (50%) percent of any consideration whatsoever received by Tenant from the Transferee.  Consideration includes, but is not limited to key money and bonus money paid by Transferee to Tenant in connection with such Transfer, and any payment in excess of fair market value for services rendered by Tenant to Transferee or for assets, fixtures, inventory, equipment, or furniture transferred by Tenant to Transferee in connection with such Transfer.  In the event of a permitted sublet of less than the entire Subject Space “Transfer Premium” shall mean one hundred (100%) percent of all rent, additional rent or other consideration payable by such Transferee in excess of the Rent and Additional Rent payable by Tenant under this Lease on a per rentable square foot basis.  The Transfer Premium shall be paid to Owner at the time the Tenant receives the consideration from the Transferee.

d.
Intentionally Omitted.
e.
Effect of Transfer. If Owner consents to a Transfer or in the event of a sublease which does not require Owner's consent, (i) the terms and conditions of this Lease shall in no way, be deemed to have been waived or modified, (ii) such consent shall not be deemed consent to any further Transfer by either Tenant or a Transferee, (iii) Tenant shall deliver to Owner, promptly after execution, an original executed copy of all documentation pertaining to the Transfer in form reasonably acceptable to Owner, (iv) Tenant shall furnish upon Owner's request a complete statement, certified by an independent certified public accountant, or Tenant's chief financial officer, or by Tenant setting forth in detail the computation of any Transfer Premium Tenant has derived and shall derive from such Transfer, (v) no Transfer relating to this Lease or agreement entered into with respect thereto, whether with or without Owner's consent, shall relieve Tenant from liability under this Lease.  No Transfer relating to this Lease or agreement entered into with respect thereto shall be deemed or construed to modify, amend or affect the terms and provisions of this Lease or Tenant’s obligations hereunder, which shall continue to apply to the Demised Premises and the occupants thereof as if the Transfer had not been made to Tenant.

f.
Additional Transfers. For purposes of this Lease, the terms "Transfer" shall also include (i) if Tenant is a partnership, the withdrawal or change, voluntary, involuntary or by operation of law, of a controlling interest of the partners, or transfer of a controlling interest of partnership interests, (other than to immediate family members by reason of gift or death), or the dissolution of the partnership without immediate reconstitution thereof, (ii) if Tenant is a closely held corporation (i.e., whose stock is not publicly held and not traded through an exchange or over the counter), (A) the dissolution, merger, consolidation or other reorganization of Tenant, the sale or other transfer of more than   a controlling interest of the voting shares of Tenant (other than to immediate family members by reason of gift or death), or (B) the sale, mortgage, hypothecation or pledge of more than an aggregate of the controlling interest of the value of the unencumbered assets of Tenant, and (iii) if Tenant is a limited liability company the sale or other transfer of more than an aggregate of  a controlling interest of the membership interest of Tenant (other than to immediate family members by reason of gift or death, or any transfer between or among the original Guarantors of the Lease).  Notwithstanding anything to the contrary contained in this Lease, in connection with any financing, Tenant shall have the right to collaterally assign the Lease, leasehold improvements, furniture, fixtures and equipment and grant a security interest therein, without the consent of the Owner.

g.
Limitations on Transfers. The Owner shall not be required to consent to more than one assignment during the term of this Lease.

h.
Acknowledgment by Parties. Within ten (10) days after receiving Owner's written consent to a sublease or assignment or upon subsequent written request from Owner, Tenant shall deliver to Owner a certificate of Tenant as to whether the sublease or assignment (i) was canceled or otherwise terminated or (ii) remains in full force and effect. All subleases (regardless of whether the same were made with Owner's consent pursuant to this Article or without Owner's consent shall provide that the sublessee shall comply with all applicable terms and conditions of this lease to be performed by the Tenant hereunder. All assignments of this lease regardless of whether the same were made with Owner's consent or without Owner's consent shall contain an assumption by the assignee of all of the terms, covenants and conditions of this Lease to be performed by the Tenant.

i.
Claims of Tenant.  Without limiting the generality of Paragraph 61 herein, in no event shall Tenant be entitled to make, nor shall Tenant make, any claim, and Tenant hereby waives any claim, for money damages (nor shall Tenant claim any money damages by way of set-off, counterclaim or defense) based upon any claim or assertion by Tenant that Owner has unreasonably withheld or unreasonably delayed its consent or approval to a proposed assignment or subletting as provided for in this Paragraph. Tenant's sole remedy shall be an action or proceeding to enforce any such provision, or for specific performance, injunction or declaratory judgment. Tenant may however submit this dispute to the American Arbitration Association (“AAA”) for expedited arbitration.

j.
Rights Personal to Tenant.  Should this Lease grant or provide Tenant (i) rights to expand into additional space within the Building, (ii) the right to require Owner to perform any work within the Building or the Demised Premises to improve the Demised Premises or the Building for the benefit of Tenant, or (iii) rental concessions, such rights shall be deemed personal to Tenant and shall not inure to the benefit of any permitted transferee, assignee or sublessee.

           k.
No Release of Tenant.  The joint and several liability of Tenant and any immediate or remote successor in interest of Tenant and the due performance of the obligations of this lease on Tenant's part to be performed or observed shall not be discharged, released or impaired in any respect by any agreement or stipulation made by Owner extending the time of or modifying any of the obligations of this Lease, or by any waiver or failure of Owner to enforce any of the obligations of this Lease. The consent by Owner to any assignment by Tenant shall not serve to release Tenant from its obligations hereunder, or release any guarantor of this Lease, unless Owner approves of a replacement guarantor(s), which approval shall not be unreasonably withheld or delayed.

l.
Listing.  The listing of any name other than that of Tenant, whether on the doors of the Demised Premises or the storefront sign, or otherwise, shall not operate to vest any right or interest in this Lease or in the Demised Premises on the person or firm therein named, nor shall it be deemed to be the consent of Owner to any assignment or transfer of this Lease or to any sublease of the Demised Premises or to the use or occupancy thereof by others.

74. Additional Default Remedies.  It is hereby agreed that in the event of the termination of this Lease pursuant to the provisions of Article 17, notwithstanding the provisions of Article 18, Owner may, at Owner's option, forthwith be entitled to recover from Tenant, as and for liquidated damages with respect to any such lease termination, an amount equal to the rent reserved hereunder for the unexpired portion of the term demised. In the computation of such damages, all rent payable hereunder after the date of termination shall be discounted from the date of termination at the rate of four (4) percent per annum. In the event that the premises demised hereunder are relet after the date of such termination and the date of the collection of the aforesaid liquidated damages, then Owner agrees that on the date (the"Normal Expiration Date") which would otherwise have been the normal expiration of this Lease but for the termination of this Lease pursuant to the provisions of Article 17, Owner shall pay to Tenant a sum equal to the minimum rent actually paid by Tenant (exclusive of any escalation payments, tax payments, percentage payments, and the like, whether denominated as rent or otherwise) from the date of such termination to the Normal Expiration Date, less any and all expenses of any type, kind, or nature incurred by Owner in connection with reletting of the demised premises whether foreseen or unforeseen and whether ordinary or extraordinary as conclusively determined by Owner; provided, however, that such payment shall in no event exceed the amount of liquidated damages actually paid by Tenant as aforesaid. The foregoing, however, shall not impose any obligation upon Owner to relet the Demised Premises demised hereunder in the event of any termination pursuant to the provisions of Article 17, nor shall it constitute Owner as Tenant's agent with respect to any reletting of the demised premises. Nothing herein contained shall, however, limit or prejudice the right of Owner to prove, and to obtain as liquidated damages by reason of any such termination, an amount equal to the maximum allowed by any statute or rule of law in effect at the time when, and governing the proceedings in which, such damages are to be proved, whether or not such amount be greater than, equal to, or less than the amount referred to above.

75. Additional Re: Paragraph "27". Anything to the contrary contained in this Lease notwithstanding, (i) all notices of default shall be deemed sufficiently given if in writing and sent by certified mail return receipt requested or registered mail addressed to Tenant at the Premises and (ii) all bills or statements for rent and/or additional rent shall be deemed sufficiently given if in writing and sent by regular mail addressed to Tenant at the Demised Premises. The time of the rendition of any such notice of default, bill or statement shall be deemed to be the day same is properly mailed.

76. Holding Over.  Notwithstanding any terms or conditions of this Lease to the contrary, in the event that the term hereof shall expire or be terminated pursuant to the terms hereof, by operation of law or otherwise, and Tenant shall become a holdover tenant thereon, the use and occupancy payable by Tenant hereunder shall be twice the last monthly installment of rent due and payable pursuant to its lease prior to such expiration of termination of the term. Nothing herein contained shall be deemed to create a month-to-month, year-to-year, or other periodic tenancy during any period in which Tenant is a holdover tenant.

77. No Representations.  The Owner makes no representations as to the legality of Tenant’s proposed use for the Demised Premises.  It is understood that the Owner shall not be obligated to pay or cure any violations as may now or in the future exist within the Demised Premises or which may result from Tenant’s use.  It is understood that same shall be solely Tenant’s obligation.  Owner agrees to cooperate with Tenant in Tenant’s application for licenses relevant to operating the Demised Premises.
78. Force Majeure. 
Owner and Tenant shall each be excused for the period of any delay in the performance of any obligations hereunder, except for the payment of rent and additional rent, when prevented from so doing by cause or causes beyond either party's control, which shall include, without limitation, all labor disputes, civil commotion, war, warlike operations, invasion, rebellion, hostilities, military or usurped power, sabotage, governmental regulations or controls, fire or other casualties or inability to obtain any material or service or through Acts of God.
79. Binding Effect. This Lease shall not be binding upon Owner until executed by an authorized representative of Owner and may not be modified except in a writing signed by both parties to this Lease.
80. Submission to Jurisdiction and Demands For Rent.  This Lease shall be deemed to have been made in New York County, New York, and shall be construed in accordance with the laws of the State of New York.  All actions or proceedings relating, directly or indirectly, to this Lease shall be litigated only in courts located within the County of New York.

i.
Notwithstanding any other provisions herein, a demand for payment of rent shall be made in writing and any written demand or notice of default required herein to be given or made by the Owner, may be given or made on behalf of the Owner by its agents, or its attorneys, with the same force and effect as if given or made by the Owner.

ii.
Notwithstanding any requirements for notices to the contrary, Owner need only give such notice as is required by statute prior to commencing a summary proceeding for the non-payment of rent.
iii.
In the event the Tenant seeks a stay against the Owner’s termination of the lease or against eviction or ejection, Tenant agrees that, if such relief is warranted, it will be conditioned on payment of outstanding and accruing rent/use and occupancy pendente lite at the rate of rent and additional rent reserved by this Lease.

81. Modifications.  This Lease shall not be changed, modified, altered or discharged, in whole or in part, except by writing, to be signed by the party to be charged therewith.
82. Joint Tenants.  If Tenant shall consist of more than one individual or entity, then each of the parties constituting Tenant shall be jointly and severally liable and responsible for the observance and performance of all the terms, covenants and provisions of this Lease to be observed and/or performed by Tenant including, without limitation, the timely payment of Minimum Annual Rental and Additional Rent.

83. Water Damage.  Tenant agrees that the Owner shall not be liable or responsible for any damage caused to the Tenant's property by reason of water leakage from the premises above the Demised Premises into the Demised Premises, or from any other water leakage or penetration whatsoever unless caused by Owner’s negligence.  However, Owner agrees that it will undertake to expeditiously repair the cause of any leak, which is Owner’s responsibility and will use its best efforts to effectuate said repairs.

84. Conditional Limitation.  In the event that two (2) consecutive times in any twelve (12) month period (A) a default of the kind set forth in section 17 (1) shall have occurred, or (B) Tenant shall have defaulted in the payment of Minimum Annual Rent or additional rent, or any part of either, then, notwithstanding that such defaults may have been cured at any time after the notification to Tenant of such defaults, any further default by Tenant, which is not cured within the appropriate grace period after notification of said default as provided in this Lease, within said twelve (12) months, shall be deemed to be a violation of a substantial obligation of this Lease by Tenant and Owner may serve a written ten (10) days’ notice of cancellation of this lease upon Tenant and, upon the expiration of said ten (10) days, this Lease and the Term shall end and expire as fully and completely as if the expiration of  such ten (10) day period were the day herein definitely fixed for the end and expiration of this Lease and the Term and Tenant shall then quit and surrender the demised premises to Owner, but Tenant shall remain liable as elsewhere provided in this Lease.

85. Exculpating Clause.  If Owner is an individual (which as used herein includes aggregates of individuals such as joint ventures, general or limited partnerships or associations, or an estate), such individual shall have no personal liability with respect to any of the provisions of this Lease, and if the Owner is in breach or in default with respect to any of the provisions of this Lease or with respect to any obligations hereunder imposed, Tenant and its successor and assigns shall look solely to the interest of Owner in the property or proceeds of the property of which the Demised Premises form a part for the satisfaction of Tenant’s remedies, and no other property or assets of Owner shall be subject to levy, execution or other enforcement procedure for satisfaction of damages or other obligations arising from this Lease or the relationship between Owner and Tenant (or their respective successor or assigns).  In the event that Owner transfers the fee ownership of the Building, Tenant, for itself and its successors and assigns agrees to look solely to the subsequent owner with respect to any obligations of Owner hereunder accruing from and after the date of transfer.
86. Additional Re Article “22”..

A.
Article “22” hereof is hereby amended to add the following:

“If the Demised Premises are not surrendered and vacated as and at the time required by this Lease (time being of the essence), Tenant shall be liable to Owner for (i) all losses and damages which Owner may incur or sustain by reason thereof including, without limitation, attorneys’ fees, court costs and disbursements and Tenant hereby indemnifies Owner against all claims made by any succeeding tenants against Owner or otherwise arising out of or resulting from the failure of Tenant timely to surrender and vacate the Demised Premises in accordance with the provisions of this Lease, and (ii) use and occupancy in respect of the Demised Premises as provided in Paragraph “83” (which amount Owner and Tenant presently agree is the minimum to which Owner would be entitled and is presently contemplated by them as being fair and reasonable under such circumstances and not a penalty) . In no event shall any provision hereof be construed as permitting Tenant to hold over in possession of the Demised Premises after expiration or termination of the term hereof, and no acceptance by Owner of payments from Tenant after the expiration or termination of the Term hereof shall be deemed to be other than on account of the amount to be paid by Tenant in accordance with the provisions of this Article. The provisions of this Article shall survive the expiration or termination of the Term of this lease.

B.
If this Lease be terminated as provided in Article 17 or by or under any summary proceeding or any other action or proceeding, or if Owner shall re-enter the Demised Premises, Tenant covenants and agrees, notwithstanding anything to the contrary contained in this lease:

i. That the Demised Premises shall be, upon such earlier termination or re-entry, in the same condition as that in which Tenant has agreed to surrender them to Owner at the expiration of the Term;

ii. That Tenant, on or before the occurrence of any event of default hereunder, shall have performed every covenant contained in this lease for the making of any Tenant’s Changes (as hereinafter defined) to the Demised Premises; and

iii. That, for the breach of either subclause (i) or (ii) above, or both, Owner shall be entitled immediately, without notice or other action by Owner, to recover, and Tenant shall pay, as and for agreed damages therefore, the then cost of performing such covenant, plus interest thereon at four percent (4%) above the Prime Rate from the date said Owner incurs any such cost resulting from said breach.

Each and every covenant contained in this Article 93 shall be deemed separate and independent, and not dependent on any other term of this Lease for the use and occupation of the Demised Premises by Tenant, and the performance of any such term shall not be considered to be rent or other payment for the use of said Demised Premises. It is understood that the consideration for the covenants in this Article 93 is the making of this Lease, and the damages for failure to perform the same shall be in addition to and separate and independent of the damages accruing by reason of default in observing any other term of this Lease.  

87. Notice of Damage. Tenant shall give prompt written notice to Owner of any fire, accident, loss or damage or dangerous or defective condition materially affecting the Demised Premises or any part thereof or the fixtures or other property of Owner therein of which Tenant has any knowledge. Such notice shall not, however, be deemed or construed to impose upon Owner any obligation to perform any work to be performed by Tenant under this lease or not otherwise hereunder undertaken to be performed by Owner.

88. Security System.  Tenant shall be fully responsible for the security of the Demised Premises and may install and use whatever alarm systems it wishes to install and maintain, provided that said security provisions do not compromise security installations, systems or precautions, which are installed by other tenants in the Building.  Tenant shall be fully responsible for any and all required fire safety and fire alarm systems, and carbon monoxide detection systems, and Tenant shall install and maintain the same at its expense.  Such systems shall include any required smoke or gas detection systems.  Upon termination of this Lease all such systems shall be deemed fixtures and property of Owner.  During the term hereof Owner and its agent shall be given copies of all keys and access codes to enable them to enter the Demised Premises and any adjacent cellar in the event of an emergency.  Except during or as a result of an emergency, Owner shall provide Tenant with reasonable prior notice of such entry, and to the extent possible shall enter the Demised Premises only during business hours accompanied by a representative of Tenant.

89. Business Improvement District.  Tenant covenants and agrees to pay as Additional Rent 16.67% of any cost imposed on the Demised Premises or the Building by any Business Improvement District or similar body or organization.

90. Interpretation.  In the event of any ambiguity or dispute regarding the definition or meaning of any word, phrase or other verbiage, or the construction of any provision in this Lease, there shall be no presumption favoring the definition, meaning or construction propounded by a particular party based upon which party (or which party’s attorney) drafted the word, verbiage or provision at issue.

91. Removal of Tenant’s Fixtures.   The Tenant shall have the right to install trade fixtures, floor coverings, air conditioning, and non-structural partitioning in the interior of the demised premises, provided that at the end of the term demised herein, or any extension or renewal thereof, Tenant shall remove all trade fixtures, by qualified trade people in a competent manner. The requirements herein for restoration of the demised premises shall not be deemed a limitation on any other obligations or duties of restoration imposed on the Tenant by any provision of this Lease. Failure of the Tenant to perform removal and restoration, as required in this paragraph or elsewhere in this Lease, shall entitle Owner to perform same at Tenant's sole expense. Provided that the Tenant is not then in default of any of the terms, provisions, conditions, agreements, covenants and obligations on Tenant's part to be observed, kept and performed, and provided further that this lease be then in full force and effect, Tenant shall be entitled to remove all trade fixtures purchased by Tenant at his expense provided, however, that Tenant shall repair any damage to the demised premises arising from such removal. Tenant shall not be entitled to remove any installations made by Owner for the benefit of Tenant.
92. Waiver of Injunctive Relief.   Subject to Tenant's rights under paragraph 61, Tenant waives any right to bring a declaratory judgment action with respect to any provision of this Lease, or with respect to any notice sent pursuant to the provisions of this Lease, and expressly agrees not to seek injunctive relief which would stay, extend or otherwise toll any of the time limitations or provisions of this Lease, or any notice sent pursuant thereto. Any breach of this paragraph shall constitute a breach of a substantial obligation of the tenancy, and shall be grounds for the immediate termination of this Lease. It is further agreed that in the event injunctive relief is sought, or if a "Yellowstone" Injunction (First National Stores, Inc. v. Yellowstone Shopping Centers, Inc., 21 N.Y. 2d 630) is sought, such relief shall be denied, and the Owner shall be entitled to recover the costs of opposing such an application or action, including its reasonable attorneys fees actually incurred.
93. Rent Restoration Provision.  If the Minimum Annual Rental or any Additional Rent shall be or become uncollectible by virtue of any law, Tenant shall enter into such agreement or agreements and take such other action as Owner may request, as may be legally permissible, to permit Owner to collect the maximum Minimum Annual Rent and Additional Rent which may, from time to time during the continuance of such legal rent restriction, be legally permissible, but not in excess of the amount of Minimum Annual Rental or Additional Rent payable under this Lease.  Upon the termination of such legal rent restrictions, (a) the Minimum Annual Rental and Additional Rent, after such termination, shall become payable under this Lease for the period following such termination, and (b) Tenant shall pay to Owner, if legally permissible, an amount equal to (i) the Minimum Annual Rental which would have been paid pursuant to this Lease, but for such rent restriction, less (ii) the Minimum Annual Rental and Additional Rent actually paid by Tenant to Owner during the period that such rent restriction is in effect.

94. Common Areas.   All common areas and facilities not within the demised premises which Tenant may be permitted to use and occupy, are to be used and occupied under a revocable license and if the amount of such areas be diminished, Owner shall not be subject to any liability and Tenant shall not be entitled to any compensation or diminution or abatement of rent, and such diminution of such areas shall not be deemed a constructive or actual eviction.



102.
Sale or Demolition.  In the event of a bona fide sale of the Building or in the event the Owner intends to demolish the Building (the Building shall be deemed demolished for the purposes of this paragraph notwithstanding all or a part of the foundation, or all or a part of the structure, roof and/or exterior walls of the building shall remain) or decides to make a substantial alteration or addition to the Building, the Owner shall have the right to cancel this Lease and the Term hereof by giving notice (“Cancellation Notice”) addressed to the Tenant at the Demised Premises setting forth that Owner intends to sell the Building or demolish the Building or has decided to make a substantial alteration or addition to the Building, and setting forth a date upon which the Term hereunder shall expire which date shall be not less than 12 months following the date such notice is given (the “Cancellation Date) and this Lease and the Term hereof shall end and expire on the Cancellation Date as if such date were the date originally set forth herein for the end or expiration of this Lease and the Term hereunder.  The Term shall be deemed conditionally limited as herein stated.  On or before such Cancellation Date, Tenant shall vacate the Demised Premises in the condition required at the expiration of the Term, and deliver to Owner a written surrender of this Lease. The parties shall exchange mutual general releases, however neither party shall be required to waive any existing claims or potential claims arising prior to the Cancellation Date.

If Tenant fails for any reason to vacate the Demised Premises by 5:00 P.M. on the Cancellation Date, then Tenant agrees the measure of damages to be sustained by Owner as a result thereof are substantial, but unascertainable as of the date of execution of this Lease and Tenant agrees to pay for use and occupancy of the Demised Premises $2,500.00 per day for each and every day that Tenant shall remain in possession of the Demised Premises beyond the Cancellation Date and Tenant shall also be liable for any and all additional rent required to be paid hereunder; and if Owner institutes a summary proceeding or other legal proceeding or action against Tenant as a result of Tenant’s failure to vacate as herein required, Tenant consents to the issuance of a final judgment in said proceeding or action, waives any stay of the issuance or execution of the warrant, and consents to an order by the court fixing use and occupancy in the sum of $2,500.00 per day plus any and all additional rent payable hereunder and Tenant hereby agrees that it shall be liable and obligated to promptly pay Owner’s attorney’s fees and costs arising as a result of Tenant’s breach of this Article.  Nothing herein contained shall be deemed to constitute the consent of Owner to Tenant remaining in possession of the Demised Premises beyond the Cancellation date.



In the event Owner serves Tenant with a Cancellation Notice based on the sale of the Building, the new Owner may rescind said Cancellation Notice and this Lease shall remain in full force and effect, provided the new Owner serves the Tenant with a written notice rescinding the Cancellation Notice within sixty (60) days of the conveyance of title to the new Owner.
103.
Notices.    All notices or demands which either party hereto either is required to or may desire to serve upon the other shall be in writing and shall be sufficiently served upon such other party, by (a) mailing a copy thereof by certified or registered mail, postage prepaid, return receipt requested, addressed to the party to whom the notice is directed at the “Notice Address” of such party or (b) by a reputable overnight courier furnishing a receipt upon delivery, all charges prepaid and addressed to the party to whom the notice is addressed at the notice Address of the party.  The Notice Address of each party is:


(a)
Owner:

Setareh Family Limited Partnership





254 Fifth Avenue





New York, New York 10001


With a copy to:
Borah, Goldstein, Altschuler, Nahins & Goidel, P.C.





377 Broadway





New York, New York 10013





Attention: Craig A. Kraus, Esq.


(b)
Tenant:
160 Madison Avenue Owners Corp.





254 Fifth Avenue, 3rd Floor





New York, New York 10002













With a copy to:
Vernon & Ginsburg, LLP




261 Madison Avenue





New York, New York 10016





Attention: Darryl Vernon, Esq.

 
  104.
Lease Fully Negotiated.   In construing this Lease, it shall be deemed to be a document fully negotiated and drafted jointly by counsel to Owner and counsel to Tenant and the authorship of any term or provision hereof shall not be deemed germane to its meaning.  The existence or non-existence in any prior draft hereof of any term or provision whether included herein or not shall not be relevant to the establishment of the intent of the parties hereto or the meaning of any term or provision hereof and may not be used as evidence to establish any such intent or meaning.

 
    105.  Guaranty and Alternative Security for Guaranty.

A. That as a condition to the Owner entering into this Lease, the Lease shall be guaranteed pursuant to the Limited Guaranty annexed hereto as Exhibit “A”.

B. Owner may demand Alternative Security, in connection with the Guaranty required by this Lease, if:

i.
Owner, in its reasonable judgment, determines that the creditworthiness, economic strength, or financial status of guarantor falls below a level sufficient to guaranty payment and performance of this Lease to Owner; that this sub-subparagraph shall not apply to the original Guarantor under this Lease; or

ii.
A bankruptcy proceeding is filed by or against Guarantor;

iii.
Guarantor breaches the Guaranty;


iv.
Guarantor dies;

Then Owner may, upon prior written demand to Tenant, require Tenant to deliver to Owner within 30 days after service of Owner’s demand for Alternative Security, an appropriate creditworthy Guarantor.

C. Tenant’s failure to provide such Alternative Security shall be a material default of this Lease.

D. An assignment of this Lease shall not operate to release the Guarantor, if any.  However, in the context of such an assignment, Tenant may propose a new Guarantor.  In the event that such assignment is permitted, Owner shall not unreasonably refuse substitution of the new Guarantor, provided that in the Owner’s reasonable opinion the proposed Guarantor is otherwise creditworthy and has sufficient net worth located in New York State to satisfy the obligations of the Lease.

              106.  Submissions.  IT IS SPECIFICALLY UNDERSTOOD AND AGREED THAT THIS LEASE IS OFFERED TO TENANT UPON THE CONDITION THAT THE SUBMISSION OF THIS LEASE TO TENANT OR ITS ATTORNEY IS NOT A BINDING OFFER BY OWNER, AND OWNER WILL NOT BE BOUND BY THIS LEASE UNLESS AND UNTIL THIS LEASE IS SIGNED BY OWNER AND DELIVERED TO THE TENANT OR TENANT’S ATTORNEY. 
               107.    Air Conditioner.  Tenant hereby agrees and acknowledges that if an air conditioning unit or system exists in the Demised Premises, Tenant accepts the air conditioning unit or system in its “AS IS” condition and Owner makes no representations as to the air conditioning unit or system.  Tenant shall be responsible at its sole cost and expense for any repairs or replacement for the air conditioning unit or system.  If Tenant replaces the air conditioning unit or system the replacement unit and/or system shall remain in the Demised Premises as the Owner’s property. 
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By:________________________
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